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,7 Decision 20 May, 2. 

ECISION 

Sum err of the decision 

1. The applicants are to pay the sum of 3,3oo (exclusive of disbursements and 
VAT) in respect of the respondent's legal costs in accordance with section 
60(i) of the Act. The applicant is the competent landlord and the respondent 
the leaseholder of a flat in the subject premises which is a block of two flats. 

action 

2 	The applicants seek a determination as to the recoverability of their 
costs Their application is made under section 91(2)(d) of the Act in relation 
to their claim for costs under section 6o(1) of that Act. The application was 
made by the landlord. We were told that the application for the grant of a 
new lease made by the respondent leaseholder has now been completed. 

3 	The grant of the new lease was the third attempt by the respondent to 
obtain a new lease. This is because the first two claim notices given under 
section 42 of the Act were invalid. 

4. 	It was common ground that the applicant is entitled to seek its costs 
under section 60 of the lease. The issue which divided the parties is whether 
the costs claimed are 'reasonable' (section 60(i)). It was also agreed in prim 
ciple that the landlord, can claim its costs for the two invalid notices as well 
as the costs of third claim which led to the grant of a new lease_ 

However, the parties did. not agree on the level of costs and disburse-
meats as a. result of which the competent landlord applied to this tribunal 
for a determination. Directions were given on 23 February 2017. The Di-
rections proposed that the matter is suitable for a determination without an 
oral hearing,. However, the parties indicated that they wanted a hearing. 

6.: 	This took place on 2o April 2017, The applicants were represented by 
Serota, a partner in the firm of Wallace LISP solicitors for the applicant 

rodlord. The claimant Mr Butt who is a solicitor and practising as A.H. Page 
also appeared. 

2. 



Prior to the hearing (and as directed) Wallace LLP prepared a detailed 
bundle of documents running to 213 pages. This bundle included copies of 
the claim notices and the counter-notice, the applicant's schedule of costs, 
the respondent's statement of case followed by the applicant's written sub-
missions. The respondent argues that although the landlord is entitled to re-
cover its costs the sums claimed are too high and disproportionate to the 
amount of work involved. 

8. 	At the hearing Mr Serota spoke to his written submissions and Mr Bull 
responded. The written submissions were supplemented by copies of several 
previous decisions of this tribunal on enfranchisement/new lease costs In 
answer to our questions Mr Serota agreed that these decisions are not bind-
ing on the tribunal though he suggested that we consider the principles set 
out in a decision dated 4 May, 2004 (LON/ENF/1005/03) concerning a costs 
claim in a collective enfranchisement claim. 

Mr Serota took us to the schedules of costs for the three claims (pages 
106 to 109 of the bundle). 

10, The first relates to a defective section 42 claim notice and the work was 
carried out in September 2015 when the claim was withdrawn. Fees of £985 
were claimed. Most of the work was carried out by a partner at the charge 
out rate of £450 per hour with one item (obtaining office copy entries from 
the Land Registry) which was carried out by a paralegal with a charge out 
rate of £200 per hour. To this is to be added Land Registry fees of £21 and 
VAT on the fees. The total claim is the sum of £1,203. 

The second costs schedule relates to the second claim notice that was 
given which also proved to be defective for which fees of £450 were claimed 
for work undertaken by a partner. 

12... As to Jird, costs schedule relates to the third claim which led to the 
new lease being granted it is more stibstantial. Here legal fees of £2480 are 
claimed along with a valuer's fee of £925 a courier's fee of £30,50 and Land 
Registry fees of £24. Except for the latter fee the other fees are exclusive of 
VAT. With these costs some of the work was undertaken by a partner charg-
ing an hourly rate of £450 with a substantial body of work undertaken by an 
assistant solicitor charging £350 per hour, 

In addition to his other challenges Mr Buil questions why a courier was 
used to deliver a copy of the counter-notice and he argues that the valuer's 
fee is too high., 

on for our decision 

common ground that under section So of thu Act (a copy is set out 
the next paragraph to this decision.) the claimant leaseholders are required. 



to pay certain professional costs incurred by the landlord in dealing with the 
claim. Section 91 provides that if the parties do not agree on what should be 
paid application must be made to this tribunal for the disputed costs to pe 
determined. 

15. Section 60 of the Act states that 'For the purposes of subsection (i) any costs 
incurred by the reversioner or any other relevant landlord in respect of profes-
sional services rendered by any person shall only be regarded as reasonable if 
and to the extent that costs in respect of such services might reasonably be ex-
pected to have been incurred by him if the circumstances had been such that he 
was personally liable for all such costs,' 

16. Commenting on this provision the editors of Hague on Leasehold En-
franchisement (6th edition, 2014)) suggest that '..this sensible measure is de-
signed to prevent the landlord from inflating his costs merely because the 
tenants are paying them' (28-32). Wallace LIP state that their fees have al-
ready been agreed with the landlords and paid in full. However, this is far 
from conclusive of the 'reasonableness' issue and it does not absolve the tri-
bunal from its duty to consider the reasonableness of the costs claimed under 
the Act the proviso in section 33(2). 

17. Dealing with the general issues involved, Wallace UP are correct to 
state that enfranchisement and new lease law is a complicated area of law 
and practice. This complexity is such 'that it has prompted much litigation 
in the courts and in the tribunals, (And as the history 'this claim, where a 
new lease was granted at the third attempt, illustrates that mistakes are 
sometimes made and the other party is entitled to seek professional advice 
on notices')  

18. We also accept as a general proposition that a party to such claims is 
entitled to appoint solicitors of their choice and they are not required to see if 
cheaper advice can he obtained elsewhere, it follows that a landlord is per-
fectly entitled to appoint solicitors of their choice who are expert in this field, 

19 	Third, just as a landlord is entitled (or well-advised) to seek specialist 
advice, a specialist advisor might reasonably be expected to undertake the 
work in less time that a non-specialist advisor, 

We conclude that using a partner to deal with a claim notice and to 
consider its validity is reasonable, However, we consider that more of the 
-work, particularly on the third and the successful claim could have been 
given to an assistant solicitor. 

21. 	Mr Bull challenged the hourly rates used and he cited the 'Solicitors' 
Guideline hourly rates'„ However, as Mr Serota pointed out this Guide is to 
be applied in litigation where an unsuccessful party has to pay the other 



party's costs. It has no application in a case like this one where a leaseholder 
is required by statute to pay the landlord's reasonable costs. 

22. On balance we agree that the costs of using a courier to deliver a copy of 
the counter-notice is reasonable considering the consequences should a 
posted notice not be properly delivered (if no counter-notice is received the 
leaseholder is entitled to apply to the Court for a vesting order on the terms 
proposed in the claim notice). 

23. As to the valuer's report, Mr Bull told us that his valuer charged £800 
and this leads him to the conclusion that the landlord's valuer's fee is too 
high 

24. However, we do not consider that the valuer's fee, though on the high 
side, was unreasonably incurred. 

25, As far as their justification for the work is concerned, the tribunal ac-
cepts that the landlords were entitled to instruct specialist solicitors and that 
it was appropriate for a partner to take the lead in dealing with with the 
claim, 

26, The decision by the landlords to instruct a partner was, for the reasons 
set out above, perfectly reasonable, But the tribunal questions whether it 
was necessary for the partner concerned to be so closely involved when more 
of the work could have been carried out by an assistant under the supervision 
of the partner concerned. This is particularly so with much of the work that 
was undertaken on the second and the third notices of claim. By then the 
landlord's solicitors had already had occasion to examine title and valuation 
issues. Thereafter with supervision the assistant could have taken the re-
sponsibility for the steps that led up to the completion of the grant of the new 
lease. 

27 Adopting a 'broad brush approach' and taking account of our comments 
above we determine that (a) legal fees of £3,300 are reasonable, (b) a val-
uer's fee of £925 is reasonable and (c) a courier's fee of £.30.5o is also rea-
sonable. These recoverable fees are exclusive of VAT, A Land Registry fee of 
£24 is also payable. 

Appeals 

28. Under rule 36(2) of the Tribunal Procedure (First-tier Tribunal) (Prop-
erty Chamber) Rules 2013, the tribunal is required to notify the parties about 
any right of appeal they may have.  

29. If a party wishes to appeal this decision to the Upper Tribunal (Lands 
Chamber), then a written application for permission must be made to the 
First-tier Tribunal at the regional office which has been dealing with the 



case. The application for permission to appeal must arrive at the regional of 
fice within 28 days after the tribunal sends written reasons for the decision 
to the person making the application. 

3co. 	If the application is not made within the 28 day time limit, such appli- 
cation must include a request for an extension of time and the reason for not 
complying with the 28 day time limit; the tribunal will then look at such rea-
son(s) and decide whether to allow the application for permission to appeal 
to proceed, despite it not being within the time limit. 

31. The application for permission to appeal must identify the decision of 
the tribunal to which it relates (that is to give the date, the property and the 
case number), state the grounds of appeal and state the result the party mak-
ing the application is seeking. 

32. If this tribunal refuses to grant permission to appeal, a further applica-
tion for permission may be made to the Upper Tribunal (Lands Chamber). 

es Driscoli and Evelyn Flint 

20 May;  2017 
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Appendix 

Section 60 
Costs of enfraro:::1A,  
(1) 
Where a notice is given under section 13, then (subject to the provisions of this sec-
tion and sections 28(6), 29(7) and 31(5)) the nominee purchaser shall be liable, to 
the extent that they have been incurred in pursua.nee of the notice by the reversioner 
or by any other relevant landlord., for the reasonable costs of and incidental to any of 
the folloyd ng matters, namely-- 
(a) 
any investigation reasonably undertaken— 
(i) 
of the question whether any interest in. the specified premises or other property is 
liable to acquisition in pursuance of the initial notice, or 
(if) 
of any other question arising out of that notice; 
(b) 
deducing;  evidencing and verifying the title to any such interest; 
(C.) 
rna:king out and. furnishing such abstracts and copies as the nominee purchaser may 
require; 
(d) 
any valuation of any interest in the specified premises or other property; 
(c) 
am' conveyance of any such interest; 
but this subsection shall not apply to any costs if on a sale, made voluntarily a stipula-
tion that they were to be borne by the purchaser would be void, 
(2.) 
For the purposes of subsection (1) any costs incurred by the reversioner or any other 
relevant landlord in respect of professional services rendered. by any person shall 
only be regarded as reasonable. if and to the extent that costs in respect of such ser-
,,,ices might reasonably be expected to traei'e been incurred by him if the circum-
Aances had been. such that he was personally liable for all such costs. 
(3)  
Where by virtue of any provision of this Chapter the initial notice ceases to have ef-
fect at any time, then (subject to subsection (4)) the nominee purchaser's liability 
under this section for costs incurred by any person shall be a liability for costs in 
curred by him down to that time. 
(4)  

v u 	shall not be liable -for any co ;.:its under this section if the 
tial notice ceases to have, effect by virtue of section 23(4) oi7 

is 
(5) 

 flarninee PUTC.haSel:Ci IH an be Ii Pole under this sectiim for Ln.-n.,  costs wliich 
party.  to any proceedings under this Chapter before a leasehold valuation tribunal in- 
curs in COP 	with the proceedings, 



In this section references to the nominee purchaser include references to any person 
whose appointment has terminated in accordance with section 15(3) or 16(1); but 
this section shall have effect in relation to such a person subject to section 15(7). 
17) 
Where by virtue of this section, or of this section and section 29(6) taken together, 
tan or more persons me liable for arh; costs,i-hctt shall he 3ontiv and severally liable 
for them, 

(1)  
Any jurisdiction expressed to be conferred on a leasehold valuation tribunal by the 
provisions of this Part (except section '75 or 88) shall be exercised by a rent assess-
ment committee constituted for the purposes of this section and any question aris-
ing in relation to raw of the matters specified. in ii,,utiseetion (2) shall, in default of 
agreement, be determined by such a rent assessment committee, 
(2)  
Those matters are— 
(a).  
the terms of acquisition Feinting Lo -- 
(1) 
any interest which is to be acquired by a nominee purchilser in pursuance of Chapter 
I, or 

any new lease which is to be granted to a tenant in pursuance of Chapter II, 
inch tding in. particular any matter which needs to be determined for the purposes of 
any provision of Schedule 6 or 13; 
(6) 
Pie iii.:mrips of any tease which is iet) be granted in accordance with section. 36 and 

(e) 
the amount of any not:it-Gent ffaling n Le made by virtue of section 18(2); 
if;1(ea) 
the am MI Elt of a UV Com pensatiort payable under section 37A;1 
[F2(cb) 
the amount of afi."+: compensateot payable under section 61A.; 
(i1.) 
the arnount of arty costs payable La' any person or persons ii)V itt,M of arty .1,-)rovis to n 
of Chapter .l. or TI and., in the case of costs to which section 33(1) or 60(i) applies, the 
ha -laity of any person or .persons by -virtue of any such provision to par any such 
ants, and 
(c) 
the apportionment between two e more persons of any arneut A (whediter of costs or 

.aenvise) pap iible by virtue of a rIim.uch. provision. 

Shal 1...\71.(n 	 fi)t the purposes 

	

as a Ha 	 tribunal; and in the following provis: 	tius 

	

Sr 'nm referenc.:-,: 	 v-aitial on 	I)! trial are (tJilleSS the' 
VS) f efe 	tO  



(4) 
Where in any proceedings before a court there falls for determination any question 
falling -,,,vithin the jurisdiction of a leasehold valuation tribunal by virtue of Chapter ter I 
or IT Or this section„ the court— 
(a)  
shall by order transfer to such a tribunal so much of the proceedings as relate to the 
determination of that question; and 
(b)  
may then dispose of all or any remaining proceedings, or adjourn the disposal of all 
or any such proceedings pending ale del 01 	of that question by tie tribunal;  
as it thinks fit; 
and. accordingly once that qiiestion has been so determined the court shall, if it is a 
question relating to any matter falling to be determined by the court, give effect to 
the determination in an order of the court. 
(5) 
Without prejudice to the generality of any other statutory provision — 
(a)  
the power tooiake regulations under section 741)(b) of the Rent Act 1977 (Twee-
dure of rent assessment committees) shall extend to prescribing the procedure to be 
foliovved consequent on a transfer under subsection (4) above; and 
(b)  
rules of court may -prescribe the procedure to -bei followed in connection - \,61b.„ such, a 
transfer, 
(6) 
Any application made to a leasehold valuation tribunal under or h virtue of this bait 
must comply with such ri,-iquirernents (if any) as to the form of, or the particulars to 

containeil in, an,,,- ;,,-och api:illeadori as the Seci.eitary of State illaV liP„; regulations 
prescribe, 
(7) 
In any proceedings before a less e.id valuation tribunal which relate to any claim 
made under chapter I .  the interests of the participating tenants shall be represented 
hy the nominee purchaser, and, ilccordingly the parties to any such proceedings shall 
not include those tenants.. 
(8) 
No costs which a party IT,: ark-  proceec 	under or by virtue of this I 	before a 
leasehold valuation tribunal incurs in connection with the proceedings shall be re-
coverable n;' order of any court (whether in consequence of a -transfer under subsec-
tion (4) or otherwise). 
(9) 
A leasehold valuation tribunal may, when determining the property in whieh enc' in 
direst is to cc acquired in. pursuance of a notice under section 3  er 42, specil in its 
determination property which is less extensive than that specified in that notice, 
(10) 
Pam vu ii 	' 	 'duty 22 to the tiousingc t 	U (provi' 	rek:Iting 

is Ins Lion tribunnis constituted for the purposes of Part I 0:the 
seheid RefOrin Act 1967) shall apply to a leasehold \Si IR:160n tribunal constii-

for the purrsKises of this section; but 

 a claim 	 r (2.11•Ipter of this  
1 	 Lshall eLi 	 nee: . ptirehas,or 
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were included among the persons on whom a notice is authorise - 	served uncles 
that paragraph; and 
(b) 
in relation to any proceedings on an application for a scheme to be approved by a tri-
bunal under section 70, paragraph 2(a) of that Schedule shall apply as if any person 
appearing before the tribunal in accordance with subsection. (6) of that section were 
a party to the proceedings. 
(11) 
In this section— 

"the nominee purchaser" and "the participating, tenants" have the same  
meaning as in Chapter I; 

"the terms of acquisition" shall he construed in accordance with section. 
24(8) or section 48(7), as appropriate; 
and the refere.nce in subsection (to) 4.) a leasehold valuation tribunal constituted for 
the purposes of Part I of the Leasehold Reform Act 1967 shall be construed in accor-
dance with section 88(7) above. 
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