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First-tier Tribunal 
(General Regulatory Chamber)  
Information Rights 

Appeal Reference: EA/2018/0286 
 
 

Heard by: CVP 
Heard on: 26 April 2022 

Decision given on: 15 June 2022 
 
 

Before 
 

TRIBUNAL JUDGE SOPHIE BUCKLEY 
TRIBUNAL MEMBER ROSALIND TATAM 
TRIBUNAL MEMBER AIMEE GASSTON 

 
 
 

Between 
 

DEPARTMENT FOR TRANSPORT 
Appellant 

and 
 

(1) THE INFORMATION COMMISSIONER 
(2) DR ALEXANDER 

Respondents 
 
     
 
Representation: 
For the Appellant: Edward Brown QC (Counsel) 
For the First Respondent: Laura John (Counsel)  
For the Second Respondent: In person 
 
Decision: The appeal is dismissed. The Department for Transport (DfT) must comply 
with decision notice FS50742742 by disclosing the requested information within 35 
days of the date of promulgation of this decision.  
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As set out in para 4 of the decision notice, failure to comply may result in the 
Commissioner making written certification of this fact to the High Court pursuant to 
section 54 of the Act and may be dealt with as a contempt of court.  
 
 
 
 
 
 

REASONS 
 
Annexes to the decision 

 
1. There is an open annex and a closed annex to this decision. The closed annex 

contains summaries of closed evidence or submissions and those aspects of our 
reasoning that refer to closed material or closed submissions. If neither respondent 
appeals against our decision, or if any appeal is unsuccessful, some of that 
reasoning need not remain confidential. The closed annex will remain confidential 
until the latter of the expiry of the deadline for permission to appeal or the 
conclusion of any appeal after which the closed annex will be released in redacted 
form.  

 
Introduction 
 
2. This is an appeal against the Commissioner’s decision notice FS50742642 of 22 

November 2018 which held that the Air Accidents Investigation Branch (AAIB),  a 
unit within the Dft, was not entitled to rely on s 36(2)(c) of the Freedom of 
Information Act 2000 (FOIA). In its appeal to the First Tier Tribunal (FTT) the DfT 
also relied on s 40(2).  
 

3. This appeal was originally determined by a differently constituted panel of the FTT 
in a decision dated 3 August 2019 (‘the August decision’). The August decision was 
subject to an appeal to the Upper Tribunal by the DfT.   
 

4. In the August decision, the FTT held that no part of the requested information was 
exempt from disclosure under s 40(2) FOIA (personal data). The Upper Tribunal 
dismissed the appeal against this part of the August decision.  
 

5. In the August decision, the FTT also held that the requested information was not 
exempt from disclosure under s 36(2)(c) FOIA (prejudice to the effective conduct of 
public affairs). The Upper Tribunal upheld the appeal against this part of the 
August decision.  
 

6. In a decision dated 10 May 2021 (GIA/2301/2019) the Upper Tribunal remitted the 
case to the FTT, limited to the issue of whether or not the requested information is 
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exempt from disclosure pursuant to s 36(2) FOIA. This decision deals with the 
remitted part of the appeal.  
 

Factual background 
 
7. The appeal concerns the disclosure of staff survey reports relating to the 

investigators and administration units within the AAIB which form part of the Civil 
Service People Survey (the ‘People Survey’).  
 

8. The AAIB is a unit within the DfT. It is independent from the DfT in respect of the 
conduct of its air investigation operations, but is not a separate entity from the DfT 
in any other matter. It has no independent public or Parliamentary accountability.  
 

9. The People Survey has been conducted on an annual basis since 2009 across the vast 
majority of Civil Service organisations. It generally covers all people working for 
an organisation save those individuals working for contractors. 302,170 people from 
102 government departments, executive agencies and Crown Non-Departmental 
Public Bodies participated in October 2018.  

 
10. The purposes of the People Survey are:  

 
10.1. to help leaders at all levels of the Civil Service identify where there are 

problems in their organisations, who they affect, and to help them to take 
action to improve staff experiences and wellbeing; 

10.2. comparable data provides a means for senior leaders to be held accountable 
for people management in a consistent way: aggregate results are used for 
the purposes of permanent secretary and senior official performance and 
talent management; and 

10.3. common data across the Civil Service creates a common currency and 
language to share experiences.  

 
11. Across the organisations the results are disaggregated for sub-organisational 

entities such as directorates, divisions and teams known as ‘reporting units’. There 
were more than 12,000 reporting units in 2018. The AAIB is a reporting unit within 
the DfT.  
 

12. Reporting units are defined by the relevant official in each organisation and usually 
follow the management hierarchy of the organisation. In the AAIB under the Chief 
Inspector there is a Deputy Chief Inspector and a Head of Admin. This is reflected 
in the reporting units: AIIB Inspectors and AAIB Admin.  

 
13. Participants enter a reporting unit code when responding to the People Survey 

which ties the response to that unit and its parent units. Internal reports are 
produced of survey results where the unit receives at least 10 responses. 
Organisations are not necessarily larger than reporting units elsewhere in the Civil 
Service. Some are smaller. 
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14. The People Survey results have been used to make improvements at unit level, 

organisational level and across the Civil Service. The results are reviewed by Select 
Committees and the National Audit Office.  

 
15. In 2009 the Cabinet Office published the overall ‘benchmark’ results for the Civil 

Service but advised that organisations should consider publishing organisation-
level results. In 2010 the Cabinet Office began to publish a summary dataset of all 
organisation scores. In 2013 the Cabinet Office began to publish results split by 
demographic categories at Civil Service-wide level. From 2014 the Cabinet Office 
added more detailed analyses of these results by gender, ethnic background, health 
status and sexual orientation and included summaries of organisations’ overall 
scores by these four demographics.  

 
16. Organisational-level results and reports are published, by the Cabinet Office 

and/or the organisation, where they are led by an individual that is responsible to 
the public for the overall functioning of their organisation. This is typically where 
the individual is the Permanent Secretary of a government department or the Chief 
Executive of an Executive Agency. The position of the Chief Inspector of the AAIB 
is not equivalent to either.  

 
17. In 2015 the Cabinet Office published a selection of case studies about how People 

Survey results have been used by units to drive change. These releases were 
carefully limited, done with the consent of the unit and/or organisation and 
accompanied with contextualising information. The results and use of the People 
Survey are occasionally mentioned on the Civil Service GOV.UK blog with the 
consent of the unit and organisation.  

 
18. Unit level results are published internally within the organisation. 
 
19. The disputed information comprises aggregated staff survey responses within the 

AAIB unit since 2011. The aggregated data show what percentage of respondents 
to the survey answered “yes” or “no” to certain questions or, for example, “strongly 
agree” or “strongly disagree” with a statement. Where more detailed information 
is sought in a follow up question no indication as to the number of responses is 
given where the number responding is lower than 10.  

 
20. In accordance with the Upper Tribunal decision we proceed on the basis that the 

disputed information does not contain personal data and that individual 
respondents are not identifiable. 

 
Request, response and decision notice 
 
21. On 3 March 2018 Dr Alexander requested ‘copies of all AAIB staff surveys 

undertaken by AAIB or on behalf of AAIB’ for the years 2010/2011 – 2017/2018.  
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22. The AAIB responded on 3 April 2018 confirming that it held information relevant 
to the request but that it was withholding the information under s 36(2)(c) FOIA. It 
upheld its decision on internal review on 30 April 2018 relying in addition on s 40(2) 
and (3). Dr Alexander referred the matter to the Commissioner on 1 May 2018.  
 

23. In a decision notice FS50742642 dated 22 November 2018 the Commissioner 
identified the issue under s 36(2)(c) as whether disclosure would be likely to inhibit 
the processes of providing honest and frank answers to the survey. The 
Commissioner observed that AAIB had not provided any wider evidence to suggest 
that the disclosure of staff surveys results in lower participation and the 
Commissioner considered this to be a speculative argument. The Commissioner 
concluded that the AAIB had not established a satisfactory link between disclosure 
of the requested information and prejudice to the conduct of public affairs which 
was more than trivial. The exemption was therefore not engaged.  

 
Grounds of appeal  
 
24. The grounds of appeal (excluding those related to s 40(2) and s 41) are that the 

decision notice is not in accordance with the law and the Commissioner ought to 
have exercised her discretion differently, in particular that the Commissioner erred 
in finding that s 36(2)(c) was not engaged.  
 

25. The DfT argues, in essence, that disclosure would be likely to prejudice the effective 
conduct of public affairs because disclosure would be likely to: 

 
25.1. cause a ‘chilling effect’ on participants in the People Survey which would 

be likely to undermine the integrity of the Civil Service People Survey 
which ultimately risks undermining the work of the Civil Service; 

25.2. undermine the effectiveness of the unit through consuming public 
resources in responding to media reaction. 
 

26. In relation to the public interest balance the DfT argues that the serious risk to the 
integrity of the survey system should be given considerable weight and that the 
public interest in disclosure is substantially met by annual publication of 
department-level reports.  

 
Responses and reply 
 
27. In her response to the appeal the Commissioner submits that the purported 

concerns are speculative and overblown. The Commissioner submits that there is 
no evidence that disclosure would cause individuals not to participate in future 
surveys and that this is inherently implausible as the results are anonymised. 
Survey results are provided to managers in any event. The Commissioner does not 
accept the argument that external publication would increase pressure from 
managers to complete the survey with positive responses. The Commissioner 
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considered that the suggestion that the media would misrepresent the results of the 
surveys at unit level is highly speculative and unsupported by evidence.  

 
28. In Dr Alexander’s response she identified the public interest in disclosure, namely 

that she wished to find out to what extent the lead organisation for aviation safety 
‘practised what it preached’, in particular given the importation of AAIB methods 
and personnel into a central NHS safety investigation agency, the Healthcare Safety 
Investigation Branch (HSIB). She states:  

 
The morale and psychological safety of AAIB staff and their sense of freedom to report 
fearlessly and objectively on air safety matters, without fear of any form of detriment, is critical 
to aviation safety in the UK and therefore a matter of great public interest. The importation of 
AAIB methods and personnel into a central NHS safety investigation agency is also a vitally 
important matter and critical to the public interest. 
 

29. Dr Alexander submits that disclosure would not diminish AAIB staff contributions 
to the staff survey because most staff would wish the results to be transparent. She 
submits that one of the principal benefits of transparency it that it encourages public 
bodies to behave better which is in the public interest. The Civil Service publishes 
vignettes about the performance of other small teams with regards to staff survey 
performance. It is in the public interest for the whole picture about a team to be 
provided. There is a general need for more information about how AAIB operates.  
 

30. In its reply the DfT notes in relation to the existence of likely prejudice that: 
30.1. The People Survey is a significant tool in the effective conduct of public 

affairs. Undermining its efficacy and integrity by reducing respondent 
numbers or the quality of information provided by them is prejudicial to the 
effective conduct of public affairs.  

30.2. Certain Civil Service units already do not report because of FOI request 
concerns.  

30.3. This case does not involve policy making, where civil servants are expected 
to be courageous and independent. Maintenance of a confidential safe space 
for a mechanism for internal scrutiny of the performance of managers is 
critical for its effectiveness.  

30.4. Media coverage in the past has not been balanced. Such reporting on a small 
unit magnifies the risk and may waste resources or lead to individuals 
providing adjusted responses.  

30.5. Redaction would not assist.  
 

31. In relation to the public interest balance the DfT submits:  
31.1. Vast amounts of the survey data do not relate to the public interests 

identified by Dr Alexander. The answers which could be relevant relate 
principally to working in the DfT not the AAIB. The ‘whistleblowing’ 
interest and the general interest in transparency are insufficient to justify the 
likely prejudice.  

31.2. Dr Alexander is wrong to assert that there is a need for more information 
about the AAIB. The AAIB published all of its accident reports. It published 
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extensive material on the internet. The publication of the survey results 
would not materially enhance public understanding.  

 
Legal framework 

 
S 36(2)(c)  
 
32. In relation to statistical information s 36(2)(c), read with s 36(4), provides: 
 

Information to which this section applies is exempt information if … disclosure of the 
information under this Act: 
… 
(c) would otherwise prejudice, or would be likely otherwise to prejudice, the effective 
conduct of public affairs.  

 
33. S 36(4) has the effect of removing the need for the reasonable opinion of a 

qualified person to engage the exemption where statistical information is 
concerned. 
 

34. In relation to ‘chilling effect’ arguments, the tribunal is assisted by the 
following paragraphs from the Upper Tribunal decision in Davies v IC and 
The Cabinet Office [2019] UKUT 185 (AAC):  
 

 
25.There is a substantial body of case law which establishes that assertions of a “chilling 
effect” on provision of advice, exchange of views or effective conduct of public affairs are 
to be treated with some caution. In Department for Education and Skills v Information 
Commissioner and Evening Standard EA/2006/0006, the First-tier Tribunal commented at 
[75(vii)] as follows:  
 

“In judging the likely consequences of disclosure on officials’ future conduct, we are 
entitled to expect of them the courage and independence that has been the hallmark of 
our civil servants since the Northcote-Trevelyan reforms. These are highly-educated 
and politically sophisticated public servants who well understand the importance of 
their impartial role as counsellors to ministers of conflicting convictions. The most 
senior officials are frequently identified before select committees, putting forward 
their department’s position, whether or not it is their own.”  
 

26.Although not binding on us, this is an observation of obvious common sense with 
which we agree. A three judge panel of the Upper Tribunal expressed a similar view in 
DEFRA v Information Commissioner and Badger Trust [2014] UKUT 526 (AC) at [75], when 
concluding that it was not satisfied that disclosure would inhibit important discussions at 
a senior level:  
 

“75. We are not persuaded that persons of the calibre required to add value to decision 
making of the type involved in this case by having robust discussions would be 
inhibited by the prospect of disclosure when the public interest balance came down in 
favour of it...  
76. ...They and other organisations engage with, or must be assumed to have engaged 
with, public authorities in the full knowledge that Parliament has passed the FOIA and 
the Secretary of State has made the EIR. Participants in such boards cannot expect to 
be able to bend the rules.”  
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27.In Department of Health v Information Commissioner and Lewis [2015] UKUT 0159 (AAC), 
[2017] AACR 30 Charles J discussed the correct approach where a government 
department asserts that disclosure of information would have a “chilling” effect or be 
detrimental to the “safe space” within which policy formulation takes place, as to which 
he said:  
 

“27. ...The lack of a right guaranteeing non-disclosure of information ...means that that 
information is at risk of disclosure in the overall public interest ... As soon as this 
qualification is factored into the candour argument (or the relevant parts of the safe 
space or chilling effect arguments), it is immediately apparent that it highlights a 
weakness in it. This is because the argument cannot be founded on an expectation that 
the relevant communications will not be so disclosed. It follows that ... a person taking 
part in the discussions will appreciate that the greater the public interest in the 
disclosure of confidential, candid and frank exchanges, the more likely it is that they 
will be disclosed...  
28. ...any properly informed person will know that information held by a public 
authority is at risk of disclosure in the public interest.  
29. ... In my view, evidence or reasoning in support of the safe space or chilling effect 
argument in respect of a FOIA request that does not address in a properly reasoned, 
balanced and objective way:  
i) this weakness, ... is flawed.”  
 

28.Charles J discussed the correct approach to addressing the competing public interests 
in disclosure of information where section 35 of FOIA (information relating to formulation 
of government policy, etc) is engaged. Applying the decision in APPGER at [74] – [76] and 
[146] – [152], when assessing the competing public interests under FOIA the correct 
approach includes identifying the actual harm or prejudice which weighs against 
disclosure. This requires an appropriately detailed identification, proof, explanation and 
examination of the likely harm or prejudice.  
 
29.Section 35 of FOIA, with which the Lewis case was concerned, does not contain the 
threshold provision of the qualified person’s opinion, but these observations by Charles J 
are concerned with the approach to deciding whether disclosure is likely to have a chilling 
effect and we consider that they are also relevant to the approach to an assessment by the 
qualified person of a likely chilling effect under section 36(2) and so to the question 
whether that opinion is a reasonable one.  
 
30.Charles J said at [69] that the First-tier Tribunal’s decision should include matters such 
as identification of the relevant facts, and consideration of “the adequacy of the evidence 
base for the arguments founding expressions of opinion”. He took into account (see [68]) 
that the assessment must have regard to the expertise of the relevant witnesses or authors 
of reports, much as the qualified person’s opinion is to be afforded a measure of respect 
given their seniority and the fact that they will be well placed to make the judgment under 
section 36(2) – as to which see Malnick at [29]. In our judgment Charles J’s approach in 
Lewis applies equally to an assessment of the reasonableness of the qualified person’s 
opinion as long as it is recognised that a) the qualified person is particularly well placed 
to make the assessment in question, and b) under section 36 the tribunal’s task is to decide 
whether that person’s opinion is substantively reasonable rather than to decide for itself 
whether the asserted prejudice is likely to occur. Mr Lockley agreed that the 
considerations identified by Charles J were relevant. We acknowledge that the application 
of this guidance will depend on the particular factual context and the particular factual 
context of the Lewis case, but that does not detract from the value of the approach 
identified there.  
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35. The exemption is prejudice based. ‘Would or would be likely to’ means that 
the prejudice is more probable than not or that there is a real and significant 
risk of prejudice. The public authority must show that there is some causative 
link between the potential disclosure and the prejudice and that the prejudice 
is real, actual or of substance. The harm must relate to the interests protected 
by the exemption.  

 
36. S 36 is a qualified exemption, so that the public interest test has to be applied.  

 
The role of the tribunal  
 
37. The tribunal’s remit is governed by s.58 FOIA. This requires the tribunal to 

consider whether the decision made by the Commissioner is in accordance with 
the law or, where the Commissioner’s decision involved exercising discretion, 
whether she should have exercised it differently. The Tribunal may receive 
evidence that was not before the Commissioner, and may make different 
findings of fact from the Commissioner. 
 

Issues 
 
38. The issues for the tribunal to determine are: 
 

38.1. What is the applicable interest within the exemption? 
38.2. What is the nature of the prejudice: is there a causal relationship and does 

it pass a de minimis threshold?  
38.3. Is prejudice more likely than not or is there a real and significant risk of 

prejudice?  
38.4. In all the circumstances of the case, does the public interest in maintaining 

the exemption outweigh the public interest in disclosing the information? 
This includes: 
38.4.1. Identifying what harm or prejudice the proposed disclosure 

would or would be likely to or may cause, focussing on the public 
interests expressed in the particular exemption in issue.  

38.4.2. Identifying what benefits the proposed disclosure would or 
would be likely to or may cause.  

 
The evidence of Lisa Jordan 
 
39. Lisa Jordan is the Cabinet Chief Economist and head of the Analysis and Insight 

Team. She has a bachelor’s degree in economics and a masters’ degree in 
economics and social policy analysis. Ms Jordan gave evidence on the 
consequences of ordering the release of the requested information and on the 
public interest.  
 

40. Her evidence, in summary, and in so far as is relevant to the issues we have to 
determine, is as follows.  
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Changes that would need to be made to the operation of the Survey 
 
41. Ms Jordan’s evidence was that the following changes would need to be made if 

the appeal was upheld because of the ‘precedent’ set by this release of 
information. 
  
41.1. Some organisations currently include the name of the manager in the 

name of the reporting unit, which then appears on the People Survey 
results. The Cabinet Office would mandate that managers’ names cannot 
appear in the names of reporting units. This would make it difficult for 
staff in some organisations to verify that they have entered the correct 
code or locate results for their unit. There are no managers’ names in the 
requested information. Ms Jordan accepted that it would address her 
concerns if this particular piece of information was redacted in any future 
disclosures.  
 

41.2. Further changes are set out in the closed annex.  
 
Other consequences 
 
42. Team level reports contain the number of responses and percentage response 

rate which means the total number of staff in a team can be calculated. This is 
sensitive information for certain teams (e.g. immigration enforcement). It is not 
sensitive for AAIB.  

 
Effect as a precedent 
 
43. Ms Jordan asked us to take into account the precedent set by this release. She 

states that one effect is that the Commissioner and the FTT can be expected to 
order release of other People Surveys at sub-organisational level in the future.  
 

44. A consistent ‘neither confirm nor deny type approach’ is necessary in relation to 
the release of people surveys at sub-organisational level rather than an approach 
which looks at the specific harm that will be caused by release, because the mere 
fact of non-disclosure would indicate that the relevant unit had a problem. Ms 
Jordan gave examples in her closed evidence of particular units where release 
would lead to particular harm.  
 

45. In order to pre-empt, or in response to, large volumes of requests for publication, 
organisations may review their reporting hierarchies and start to exclude 
specific units or only have large reporting units. The vast majority of teams and 
units will not be covered by the National Security exemption. Ms Jordan 
anticipated that some organisations would be likely to reconsider their 
continued participation in the survey.  
 



 11

46. Ms Jordan submitted that these concerns were not speculative because certain 
Civil Service units already do not take part in the survey or restrict the 
circulation of their results internally because of FOI concerns.   

 
Effect on staff participation in the People Survey 
  
47. Ms Jordan stated that there is a justified concern that by enabling the publication 

of sub-organisational reporting unit results, teams and areas could be subject to 
undue attention or inquiry, targeting, for example, the small unit that is the 
AAIB.   

 
48. Ms Jordan stated that this clearly could have consequences for participation in 

the survey either by individuals themselves or as a result of pressure by their 
line manager.  
 

49. Ms Jordan stated that the fear of this has already been expressed to her team in 
relation to the AAIB: 
 

“A member of my team recently received a call from the [job title within the AAIB] 
to say that staff in the AAIB were aware of the FOI request and should the results 
be published are concerned about negative commentary or mischaracterisation by 
Dr Alexander and would not participate in the future if the AAIB results were 
published” 

 
50. The statement is dated April 2019, and therefore the call must have taken place 

at some point not too long before then. Ms Jordan, understandably, no longer 
recalled the details of the call and stated that her witness statement reflected her 
knowledge at the time.  
 

51. Ms Jordan gave evidence in closed which she says is evidence of the chilling 
effect already taking pace within AAIB. Any closed evidence which follows is 
extracted from the full gist of the closed session, other than a small amount of 
additional evidence that does not appear in the gist but which has been checked 
with the DfT.  
 

52. Ms Jordan provided the response rates of the AAIB and the DfT to the People 
Survey 2021 and drew a comparison between those rates (77% against 85%). Ms 
Jordan explained that the results were considerably lower than those for peers 
in the Rail and Marine Accident Investigation Branches, which had a similar 
profile (95%).   
 

53. Ms Jordan was asked questions about how the AAIB response rate compared to 
its historic response rates as shown in the disputed information. Ms Jordan 
accepted that 77% was broadly in line with the survey response rates for AAIB 
in the closed bundle. She did not have information on historic response rates by 
the DfT, so a comparison between AAIB and DfT over time could not be done.  
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Ms Jordan said that 77% was still good, but lower and less robust than higher 
response rates would be.  
 

54. As well as response rates, Ms Jordan was asked about the quality of the 
responses to the People Survey since the request.  She was unable to comment 
on whether the quality of the data in the 2021 survey had been affected by Dr 
Alexander’s request, but commented that this would be almost impossible to 
detect in the survey results. Ms Jordan said that it was impossible to police 
responses to the survey.   One cannot see from the data if people have been 
unduly influenced, as their response has to be taken to be their view. 
 

55. Ms Jordan explained that in addition to the annual People Survey, in-year 
surveys, known as ‘pulse surveys’ may be conducted.  These are optional, and 
if conducted they might be run either by the Cabinet Office or by the 
Departments concerned.  
 

56. Pulse surveys are different as the People Survey has 100+ questions and a large 
amount of promotion work to get the highest response rates so as to obtain as 
robust data as possible. Although not recorded in the gist, Ms Jordan also stated 
that it was therefore not appropriate to compare response rates to the pulse 
survey to response rates to the People Survey because they were ‘completely 
different surveys’ and that you ‘simply would not compare the two’.  
 

57. Ms Jordan gave evidence as to the response rate to an AAIB pulse survey in 2019, 
and stated her view that it was low because it was around the time of Dr 
Alexander’s request. She said that this was evidence that showed that the FOI 
request was having a negative impact on response rates.  Ms Jordan did not have 
any information on pulse surveys by AAIB in any other years. There is further 
closed evidence on this in para 38 of Ms Jordan’s witness statement which is 
dealt within the closed annex.  

 
58. Ms Jordan was asked why, if the pulse survey and People Survey were not 

comparable, she thought that the low response rate to the pulse survey was 
evidence of the risk of a chilling effect on responses to the People Survey. Ms 
Jordan stated that it showed the impact that the FOI request is having on 
people’s confidence in responding to surveys of this type.   
 

59. Ms Jordan expressed the view that the combination of the low response rate to 
the pulse survey, and the views of individuals within the AAIB (set out in part 
above and in part in closed) shows that this FOI request is leading to a lower 
likelihood of responding to the surveys. Ms Jordan said that this was only within 
AAIB as people do not know about the FOI request outside of AAIB.  

 
The need for contextual information  
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60. Ms Jordan stated that the figures and report do not on their own provide the 
wider contextual factors and information that internal parties know or can easily 
ascertain. The results of the People Survey are not intended to be used in 
isolation. Consideration has to be given to the particular circumstances in the 
unit over the relevant period. The manager of a unit may have limited control 
over these circumstances and their impact on staff. These circumstances are not 
conveyed in the reports of the results.  
 

61. In oral evidence she referred to additional contextual information being 
required in order for the public to understand what the results were ‘really 
showing’ because within the organisation there is understanding about, for 
example, whether there has been a high turnover or organisational change. 
When asked by the Commissioner whether there was anything of that nature in 
the AAIB with reference to the requested information, she was not able to say. 
  

62. Ms Jordan was not able to say how difficult or burdensome it would for the 
AAIB, or any particular team, to provide contextualising information but was 
able to say that in general there are a lot of questions within the reports and it 
would be incredibly difficult to provide contextualising information on each one.  

 
Media attention and scrutiny 

 
63. Ms Jordan stated that media coverage of the organisational level People Survey 

results rarely provides balanced coverage, concentrating largely on negative 
scores and focussing particularly on bulling and harassment. There is a concern 
that enabling the publication of sub-organisational reporting unit results could 
subject teams to undue attention or inquiry.  
 

64. The evidence set out under ‘effect on staff participation’ above is also relevant 
to this heading.  
 

65. Ms Jordan stated that she was not aware of any particular media interest or 
history of media interest in how the AAIB works internally.  

 
Social desirability bias 
 
66. Ms Jordan explained that within survey research there is a well understood 

concept of social desirability bias: individuals provide answers they think 
interviewers want to hear rather than an individual’s true belief or experiences. 
The People Survey uses self-completion methods which minimise this effect.  
 

67. Ms Jordan stated:  
 

It is not unreasonable to consider that, in the event of selective press coverage of 
unit level results that individuals view as unfair, they would in future adjust their 
response out of concern that the results from their team would be publicly available.  
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68. Ms Jordan’s oral evidence was that this was wider than just a concern about 
selective press coverage. She said that individuals could respond in a way to 
align with the public portrayal of a particular unit, so that if there were concerns 
around bullying and harassment in a particular unit, responses might be made 
to align more with that concern. Individuals might respond to try and please a 
line manager, or whoever they saw as being the audience for the results. The 
concern is whether the results would be accurately portraying the true 
experience and opinion of the civil servants who were responding and therefore 
if it would provide robust data.  
 

Requests by prospective employers 
 
69. Ms Jordan’s evidence was that in permitting the external release for sub-

organisation reporting units, prospective employers might choose to request the 
People Survey results of managers that apply for jobs outside the Civil Service, 
or prospective employees from outside the Civil Service might request the 
People Survey results of a team to which they are considering applying. Ms 
Jordan set out a number of reasons why this might be undesirable.   
 

Public interest 
 
70. Ms Jordan stated that only limited elements of the survey are directly and 

specifically related to Dr Alexander’s particular focus and identifies those 
questions at para 51 of her witness statement. Further she states that these 
questions focus on perceptions of the DfT rather than AAIB. Insofar as the 
request is for the purposes of examining aspects of Mr. Conradi’s tenure as Chief 
Investigator it is unclear why Dr Alexander has requested survey results outside 
that period.  
 

71. Ms Jordan did not accept that there was a general public interest in the results 
of a specific sub-unit within an organisation. Permanent Secretaries and Chief 
Executives are publicly accountable and held to account through the publication 
of organisation wide surveys. In turn, Permanent Secretaries and Chief 
Executives hold their other senior officials and managers to account for the 
results of the organisation’s sub-units. 
 

72. The public has a right to an effective, efficient and well managed Civil Service 
and the People Survey is one mechanism for assessing the effectiveness of the 
Civil Service and identifying and targeting improvements. However there is a 
legitimate and real concern that the consequences stemming from a decision to 
release sub-unit results would impact on the quality and granularity of 
information available from the People Survey in the future thereby hindering 
the ability of the Civil Service to identify and target continued improvements in 
its effectiveness.  
 

73. Ms Jordan believed that the publication of organisational level results provides 
a sufficient balance between the public interest in understanding the 
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performance and effectiveness of the Civil Service and the public interest in 
ensuring that the People Survey remains an effective internal management tool. 

 
Further relevant evidence  
 
74. Ms Jordan was asked by the tribunal if requests for unit-level results were dealt 

with on a case by case basis or whether a ‘blanket’ approach was adopted. Her 
answer was that it was ‘a little bit of both’. She explained that having considered 
the interests of transparency and the need to protect the robustness of the survey 
they had considered at what level the information should be released. However 
a survey manager would review a particular request individually and consider 
which FOIA exemptions might apply. Each request is considered individually, 
having already considered at what level this information should be released.  

 
Submissions on s 36(2)(c) 
 
Written and oral submissions by the Commissioner 
 
75. The Commissioner makes the following points:  

75.1. It is well established that evidence about concerns of a potential chilling 
effect, here of future participation in survey, is to be treated with caution.   

75.2. Those completing the survey do so with the knowledge and assurance 
that results reports will be produced in aggregated form and where there 
are 10 or more respondents.  

75.3. The statements by Ms Jordan in para 38 and 42 are difficult to reconcile. 
It is inherently implausible that civil servants would be deterred from 
participating freely and frankly in the survey by the publication of 
aggregated and therefore anonymised data. 

75.4. Survey results are provided at unit level to managers in any event. There 
is no reason to believe that disclosure under FOIA would have a deterrent 
effect where disclosure to individuals’ managers does not, particularly 
where the survey results are satisfactory.  

75.5. The effect on free and frank participation and the absence of contextual 
information about the results is true in all cases where the results of the 
survey are already disclosed.  

75.6. There is no evidence to indicate that there is any concern about media 
representation in this case.  

75.7. It is not permissible to take a blanket approach to avoid inferences being 
drawn about results that were not disclosed.  

75.8. Any concerns about media responses could be met by providing an 
explanation of the sort that Ms Jordan gives in her witness statement.  
  

76. The public interest in favour of withholding the information is very limited. The 
public interest favours disclosure.  
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77. In oral submissions Ms Johns submitted that, in accordance with Davies, we 
should treat the evidence of a ‘chilling effect’ with some caution.  
 

78. Ms Johns submitted that the key question was the causal link between disclosure 
and prejudice, and that in this appeal there was no real evidence of how 
disclosure would cause the consequences.  
 

79. The evidence from Ms Jordan was that the disputed information did not contain 
contextual information, which leaves it open to being misunderstood or 
potentially misrepresented, and if the media misrepresents things there is a risk 
of social desirability bias in future surveys. Although this works in theory, in 
practice there was nothing to tie it to the disputed information. There is nothing 
to show how any of those concerns are likely to arise from the disclosure of this 
particular information.  

 
80. In terms of the impact on the handling of future requests this concern is 

misplaced. Every request has to be considered on its own merits.  
 

81. A blanket approach is categorically not appropriate. If information is not within 
an exemption, it cannot be shoehorned in using arguments about information in 
hypothetical future cases. This is not a case about where the dividing line should 
be drawn between what elements of the survey should be published and what 
should not.  
 

82. The administrative concerns about the restructuring of the entire survey are 
overblown. If a manager’s name is included, or there is sensitivity in relation to 
the number of responses, this information could be redacted when responding 
to any future request. There is no need to restructure the entire system.  
 

83. The information is not personal data and there is no rational basis for concerns 
that individuals might be identified.  
 

84. In so far as any assurance has been given that there would not be any publication 
other than in line with the Cabinet Office policy (of publishing only department 
level reports), that was not appropriate and cannot be relied on as a reason for 
not disclosing information.  
 

85. Where results are published, people still do participate and the results are still 
considered useful.  
 

86. None of the evidence adds up to a causative link between disclosure and the 
consequences the DfT is concerned about.  
 

Written and oral submissions by the DfT 
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87. The tribunal is invited to consider the specialist evidence of Ms Jordan, which is 
candid, analytical and comprehensive and provides a clear and evidenced 
analysis of likely behavioural changes that would result from an order for 
disclosure in this case.  
 

88. The DfT does not advance a ‘chilling effect’ defence as that phrase is used in 
Davies i.e. by impacting on the ‘safe space’ for deliberation. The overarching 
concern is that disclosure will have a real and prejudicial impact on the quality 
of data collected. The cohort surveyed is the entirety of the 500,000+ Civil Service 
who participate voluntarily and therefore the comments about ‘robustness’ of 
senior civil servants do not apply.  
 

89. The principal basis for the opposition to disclosure is that release will bring 
about behavioural changes that will impact on the quality of the People Survey 
and there is no parallel with Davies or any other authority concerning a ‘safe 
space’ for policy formulation.  
 

90. In relation to the relevant public interest exemption (the applicable interests), 
the DfT points to the following features of the requested information and People 
Survey:  
90.1. Most of the cohort affected are not ‘robust’ senior policy officials.  
90.2. The utility of the People Survey depends upon high levels of voluntary 

participation.  
90.3. A significant reduction in participation would undermine or skew the 

People Survey, which would operate to the disadvantage of the Civil 
Service and society in respect of matters such as workforce wellbeing and 
performance.  

90.4. CLOSED 
90.5. There is evidence of the People Survey being used to improve public 

administration and it is used by those with responsibility for the 
oversight of government. 
 

91. In relation to the nature of the prejudice and a causal connection, the principal 
effect of disclosure would be to reduce participation and to require detrimental 
changes in the information collected and presented, undermining the utility of 
the information and its role in achieving the public interest objectives: 
 
91.1. Certain information would be reduced or affected:  

91.1.1. Manager names would be removed.  
91.1.2. Information as to team size would be removed (or sample size 

changed) where operationally sensitive. Certain organisations 
may have to determine whether operational efficacy requires non-
participation.  
 

91.2. The risk of reduced participation is not speculative. It already happens. 
The risk of social desirability bias will increase.  
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91.3. A ‘case by case’ assessment of whether disclosure should be ordered will 

lead to speculation and damage.  
 

91.4. Media coverage is likely to be unbalanced in particular areas. There is a 
material risk of the data in certain areas being used to further particular 
political agendas by the media, resulting in a deterioration in public 
confidence in key parts of national infrastructure.  

 
91.5. The data could be used by the private sector and impact upon recruitment 

and career progression of civil servants, which is likely to impact on 
participation.  
 

92. There is an obvious causal connection between release of the information, 
including the threat of future release, and the prejudice, which is clearly more 
than de minimis.  
 

93. Although it is probable that a large proportion of civil servants will understand 
the purpose and desirability of the People Survey, and will be unfazed by 
publication, others will (legitimately or capriciously) simply take the view that 
disclosure tips the balance against participation. The tribunal should consider 
the realistic effects of disclosure, bearing in mind that the vast majority of the 
civil servants are in operational roles and are not high-level officers formulating 
policy with strong familiarity with the principles of freedom of information. 
 

94. Participants can decide not to take part independently and without reasons and 
could be subject to covert and improper pressure not to participate or 
manipulate responses.  
 

95. Even a modest reduction in utility will be detrimental to the People Survey’s 
objectives.  
 

96. In terms of the public interest balance, the DfT recognises that there is some 
public interest in disclosure but it is outweighed by the damage that would be 
caused to the People Survey.  
 

97. The public interest in disclosure is already served by the publication of 
information from the People Survey.  

 
98. The Civil Service has given serious consideration to what extent it is appropriate, 

and compatible with the utility of the People Survey, to make results public in 
the interests of transparency. In part this depends on whether the person to 
whom it relates is accountable up the line or to the public and Parliament. The 
size of the reporting organisation is important, seen in its broader structure and 
operating environment. Certain case studies are published with the consent of 
the unit involved.  
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99. It is relevant that there has already been consideration of disclosure and the 

Government has balanced the public interest in publication against the need to 
maintain the fidelity of the People Survey. It is a decision for the tribunal but the 
assessment is conducted in circumstances where there has already been this 
careful consideration. 

 
100. It is not clear what additional public interest would be served by the publication 

of the requested information. 
 
101. In oral submissions Mr Brown submitted as follows.  
 
102. It is acknowledged that the workings of the AAIB are a matter of public interest. 

The People Survey is hugely important as a management tool. It is one of the 
few pieces of data that it connected and consistent across the Civil Service.  

 
103. This dispute takes place in circumstances where regard has already been had to 

the clear and obvious public interest in freedom of information. The issue is 
whether the dividing line between disclosure and non-disclosure should be set 
in a different place from the one set by the Commissioner. The evidence adduced 
goes to the appropriateness of the dividing line being set in the place where it is 
currently set.  

 
104. ‘Prejudice to the effective conduct of public affairs’ is broad language.  

 
105. This is not a case which necessarily turns on the specific detail of the information 

relevant to the AAIB. The reason why disclosure would prejudice the effective 
conduct of public affairs is because what was previously perceived to be a risk 
or a possibility will now have eventuated. This would cross the line from 
something that was effectively managed by way of assurances to individuals, 
knowing that FOIA was in place and that anything was susceptible to disclosure, 
to an actual eventuated situation in which those responsible for the 
administration of the survey can no longer say confidently to participants that 
their responses will remain confidential, because the tribunal will have 
determined the matter against that proposition.  
 

106. The appeal is concerned more with likely behavioural changes as a result of 
disclosure as opposed to any concrete concern relating to the information in 
question.  
 

107. Ms Jordan’s evidence was measured. Her credentials in the field are impeccable. 
Her evidence was that, based on her professional judgment, there will be these 
sorts of behavioural impacts. Once response rates are reduced the overall quality 
of the data is reduced and the utility of the tool is blunted.  
 



 20

108. The prejudice relied on is the impact on the fidelity of the information because 
of a reduction in participation.   
 

109. Ms Jordan, in her professional judgment, says, as a matter of conjecture, 
combining the data and what was said by officials in AAIB, that it is having that 
effect.  
 

110. In relation to, for example, adverse media coverage, the issue is not really 
adverse media coverage of the work of the AAIB. This is about what happens if 
there is a sea change in disclosure of People Survey information.  In truth the 
decision of the tribunal would be changing the position, because the tribunal 
would be practically declaring that from now on assurances cannot be made in 
respect of confidentiality. From this point on the risk would have eventuated.  

 
Written submissions by Dr Alexander 
 
111. In relation to the extent to which the Survey results serve the particular public 

interest, Dr Alexander submits:  
111.1. It is artificial to claim that questions about working for the DfT do not relate 

working at AAIB.  
111.2. Psychological safety is a wider concept than the specific issue of feeling safe 

to speak up. Other questions in the Survey are relevant.  
111.3. The AAIB does not publish corporate information such as financial accounts, 

workforce data, summarised audits and whether strategic goals are met.  
111.4. The Civil Service has already published People Survey results for small 

teams that were not fully independent units and not led by permanent 
secretaries or agency chief executives. Further the Chief Inspector of the 
AAIB answers directly to the Secretary of State.  

111.5. The government can provide contextual information alongside the data.  
 
 
Discussion and conclusions 
 
The value of the People Survey 
 
112. The tribunal accepts that the People Survey is a fundamentally important and 

extremely valuable tool for the Civil Service. We accept that there is a clear and 
weighty public interest in maintaining the integrity of the People Survey.  

 
The relevance of the case law on the ‘chilling effect’ 

 
113. Mr Brown submits that the ‘chilling effect’ case law is not relevant to this 

appeal, because this appeal is not concerned with the likelihood of senior civil 
servants changing their behaviour as a result of fears of disclosure.  
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114. First, we observe that this is clearly not a ‘safe space’ appeal, in the sense that it 
is not about preserving a space to explore radical options without the threat of 
lurid headlines.  

 
115. Second, we accept that the entire Civil Service cannot realistically be expected 

to behave in the manner described in Davies. The reference (taken from DfES 
v ICO) to ‘highly educated and politically sophisticated public servants who 
well understand the importance of their impartial role as counsellors to 
ministers of conflicting convictions’ is clearly not apt to describe all 
respondents to the People Survey.  
 

116. We do not accept, however, that concerns about the ‘chilling effect’ argument 
expressed, inter alia, in Davies are entirely irrelevant to this appeal. The 
argument in this case is, fundamentally, a ‘chilling effect’ argument in the 
sense that, as per Mr Brown in his closing submissions, the concerns are about 
future behavioural changes in response to the perceived likelihood of 
disclosure of similar information as opposed to any concrete concern relating 
to the disclosure of the information in question.  

 
117. It therefore potentially suffers from the flaw identified in the Upper Tribunal 

decision in Lewis, cited with approval in Davies:  
 

“27. ...The lack of a right guaranteeing non-disclosure of information ...means that 
that information is at risk of disclosure in the overall public interest ... As soon as 
this qualification is factored into the candour argument (or the relevant parts of the 
safe space or chilling effect arguments), it is immediately apparent that it highlights 
a weakness in it. This is because the argument cannot be founded on an expectation 
that the relevant communications will not be so disclosed. It follows that ... a person 
taking part in the discussions will appreciate that the greater the public interest in 
the disclosure of confidential, candid and frank exchanges, the more likely it is that 
they will be disclosed...  
 
28. ...any properly informed person will know that information held by a public 
authority is at risk of disclosure in the public interest.  
 
29. ... In my view, evidence or reasoning in support of the safe space or chilling 
effect argument in respect of a FOIA request that does not address in a properly 
reasoned, balanced and objective way:  
i) this weakness, ... is flawed.”  

 
 

118. We do not expect all civil servants to be ‘highly educated and politically 
sophisticated’. We do not expect frontline staff to have freedom of information 
principles ‘at their fingertips’, as Mr Brown put it. However, we would expect 
at least a basic understanding by all civil servants of the fact that all 
information held by a public authority is potentially subject to disclosure in 
response to a freedom of information request. Similarly we would expect at 
least a basic appreciation that the lines drawn by the Government/the Civil 
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Service as to what information it publishes voluntarily are not determinative of 
the position under FOIA. 

 
119. The argument of the DfT, as we understand it, is that an order that the 

information be disclosed in this case will mean that what was previously 
perceived to be a risk or a possibility of disclosure will now have eventuated. 
In effect, the DfT argues that the always present and understood risk of 
disclosure will have been ‘brought home’ by our decision.  
 

120. For the reasons set out above we accept that the authorities on ‘chilling effect’ 
are relevant to the extent that a degree of caution or circumspection is justified 
in relation to assertions of a ‘chilling effect’. As noted by the Upper Tribunal at 
para 138 of the appeal against the August decision, this does not mean that the 
threshold can never be discharged, particularly given the low degree of 
likelihood required.  
 

121. In reaching our assessment of whether or not there is a causative link and on 
the degree of likelihood of prejudice, we are assisted by the observations of 
Charles J in Lewis in relation to the approach to deciding whether disclosure is 
likely to have a chilling effect. Although the observations were concerned with 
the public interest balance, like the Upper Tribunal in Davies, we consider that 
they are also relevant to whether or not the section is engaged.   
 

122. We repeat here the summary from Davies:  
 

“30. Charles J said at [para 69] that the First-tier Tribunal’s decision should include 
matters such as identification of the relevant facts, and consideration of “the adequacy 
of the evidence base for the arguments founding expressions of opinion”. He took into 
account (see [para 68]) that the assessment must have regard to the expertise of the 
relevant witnesses or authors of reports, much as the qualified person’s opinion is to be 
afforded a measure of respect given their seniority and the fact that they will be well 
placed to make the judgment under section 36(2) – as to which see Malnick at [para 29]. 
… We acknowledge that the application of this guidance will depend on the particular 
factual context and the particular factual context of the Lewis case, but that does not 
detract from the value of the approach identified there.” 

 
What is the applicable interest within the section?  
 
123. In our view the applicable interest under s36(2)(c) is clear on the face of the 

section: the public interest in public affairs being conducted effectively. We 
accept that the claimed prejudice, i.e. an impact which undermines the fidelity 
or integrity of the People Survey to the extent that its use as a tool by the Civil 
Service is blunted, relates to this interest.   
 

124. We do not accept that any impact, however slight, on the levels or manner of 
participation in the People Survey in itself amounts to more than de minimis 
prejudice to the effective conduct of public affairs. It would only do so if the 
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impact was of such an extent that it led to a real and significant risk of 
undermining the fidelity or integrity of the People Survey to a more than de 
minimis extent.  

 
Is there some causal relationship between the potential disclosure and prejudice which 
is real, actual or of substance? If so, is there a real and significant risk of the prejudice 
being suffered?  
 
Effect on staff participation in the People Survey 
 
125. We have had regard to the experience and expertise of Ms Jordan. She is the 

Cabinet Chief Economist and head of the Analysis and Insight Team. She has a 
bachelor’s degree in economics and a masters’ degree in economics and social 
policy analysis.  
 

126. We accept that she has formed the view that there is a risk that some people in 
AAIB and elsewhere would be deterred from answering the people survey by 
the disclosure of the requested information.  She has reached that view, in the 
light of her experience and expertise, on the basis of: 

 
126.1. the response rate to the pulse survey in 2019; 
126.2. evidence passed to her about what staff in AAIB had said in 2019; 
126.3. one item of closed evidence; and  
126.4. the response rates for the 2021 People Survey in AAIB, the DFT and in 

a comparable unit. 
 

127. Whilst we have regard to Ms Jordan’s experience and expertise, we must 
consider the adequacy of the evidence base for her opinion.  

 
128. We accept that the pulse survey response rate in 2019 appears to be low, both 

when compared to the overall DfT response rate in 2019 and when compared 
to the, albeit limited, information about response rates received in previous 
pulse surveys within AAIB set out in closed in para 38 of Ms Jordan’s witness 
statement.  
 

129. Ms Jordan has inferred that the pulse survey response rates were low because 
of knowledge of the FOI request. For the following reasons we disagree that 
there is sufficient evidence on which to base that inference.  
 

130. Our consideration of the item of closed evidence is in the closed annex. We 
conclude that it does not provide any support for an inference that the low 
response to the pulse survey was caused by knowledge of the FOI request.  

 
131. The comments reported to Ms Jordan’s colleague do not provide any evidence 

to support a conclusion that participation in the pulse survey was affected. 
Those comments were made ‘recently’ in April 2019. They state that staff had 



 24

stated that they would not participate ‘in the future’ if the AAIB results were 
published, as a result of certain concerns about Ms Alexander’s future conduct. 
This cannot be evidence as to why staff had not participated in a pulse survey 
that had already taken place in March 2019.  
 

132. There was no attempt to find out why the response rate to the pulse survey 
was low in March 2019. We accept that the survey was anonymous but in our 
view it would not have been difficult to ask all AAIB staff anonymously 
whether they had participated in the recent pulse survey and if not, why not. 
Ms Jordan does not work within AAIB, and would not have been aware if 
there were other factors which might have led to a low response rate in March 
2019.  
 

133. Ms Jordan relied on the fact that the pulse survey was around the time of the 
request as support for her conclusion that the FOI was the reason for the low 
response rates. She stated that the survey took place ‘soon after’ the request. 
The request was in March 2018 and the pulse survey was in March 2019. We 
do not think there is sufficient coincidence of timing to enable an inference that 
the reason for low participation in a pulse survey in March 2019 was the 
request made 12 months earlier.  
 

134. In any event, we note Ms Jordan’s evidence that there are significant 
differences between a pulse survey and the People Survey. Further, at the time 
the pulse survey took place the previous FTT had not yet reached a decision.  
 

135. In our view, a better indication than the pulse survey as to whether our 
decision to order disclosure would have an impact on response rates to the 
People Surveys, would be the response rates to the People Surveys which took 
place after the previous FTT had ordered disclosure of this information in 
August 2019.   
 

136. Unfortunately we do not have before us evidence on the response rates to the 
People Survey in AAIB in 2019 or 2020 (or 2018). However the 2021 response 
rates (dealt within in more detail below) to the AAIB People Survey were 77%. 
These are broadly in line with the historical response rates in AAIB.  
 

137. We acknowledge that by the time the 2021 survey took place, the Upper 
Tribunal had overturned the previous First-tier Tribunal’s decision which does 
limit its evidential value to some extent.   
 

138. Despite this, in our view, the 2021 People Survey participation levels within 
AAIB remain a better indication of the potential impact of our decision than 
the participation levels in the 2019 pulse survey because:  
 
138.1. There are significant differences between pulse surveys and People 

Surveys.  
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138.2. The comparative data that we have for the People Survey is more 

comprehensive than for the pulse survey. This is dealt with in more 
detail in the closed annex.  

 
138.3. The DfT’s case is that the ‘chilling effect’ arises from this appeal rather 

than from FOIA because the risk of disclosure of reports at unit level 
would have eventuated as a result of our decision, and therefore would 
be brought home to people working in the AAIB. If this is right, in our 
view, this risk would have been brought home to people when it 
eventuated in August 2019, even though the original FTT decision was 
subsequently overturned. If staff had not previously been aware of the 
risk of disclosure of sub-organisational level reports, they would have 
been following the First-tier Tribunal’s decision in August 2019 (at least 
to the extent that anyone’s awareness of the risk of disclosure is raised 
by any First-tier Tribunal’s decision). A successful appeal does not put 
the genie back in the bottle. If this was going to feel to staff, in Mr. 
Brown’s words, like a ‘step-change’, in our view the 2021 survey 
participation levels would have reflected that.  

 
139. We find that the weight of the comments made to Ms Jordan’s colleague in 

about April 2019 is limited for the following reasons:  
 

139.1. They were reported to Ms Jordan third-hand and come to us fourth-
hand: unknown individuals told a named individual who told a 
colleague of Ms Jordan who told Ms Jordan.  
 

139.2. As set out above, they do not provide evidence that participation in the 
pulse survey was affected by the FOI request.  

 
139.3. The concerns are based on negative commentary or mischaracterisation 

by Dr Alexander. There is no evidence that Dr Alexander is likely to do 
either of these things. Mr Brown urged us to take account of the fact that 
even if the reduction in participation was based on irrational fears, it 
was still likely to happen and would still lead to consequences for the 
integrity of the survey. In our view, in assessing whether there is a there 
is a real and significant risk of something occurring, the fact that the 
predicted behaviour is groundless or has no rational basis, makes it less 
likely to happen, and/or less likely to happen to such an extent that it 
carries a real and significant risk of undermining the utility and fidelity 
of the People Survey.   

 
140. Against the limitations of that evidence must be set the participation rates in 

2021 which suggest that, despite the impact of the FOI request and the 
subsequent eventuation of the risk of disclosure of unit level reports, 
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participation levels within AAIB remain broadly in line with what they have 
always been.  
 

141. Further we note that some organisations have their results reports published 
despite being of a comparable size to the AAIB unit. The People Survey still 
produces useful data in relation to these organisations. This suggests to us that 
even if Ms Jordan is right to conclude that there was a real and significant risk 
of some reduction of participation in the AAIB, there is not a risk of a 
reduction of such an extent that there would, as a consequence, be a real and 
significant risk of more than de minimis prejudice to the effective conduct of 
public affairs.  

 
142. Participation rates in 2021 in AAIB remained broadly in line with historical 

participation rates, even after the risk of publication had been ‘brought home’ 
by the August decision. There is no suggestion that participation rates in 
organisations whose results are published have reduced or are at a level which 
impacts on the utility and fidelity of the People Survey. These factors suggest 
to us there is not a real and significant risk that any dip would be extensive 
enough to impact, more than de minimis, on the effective conduct of public 
affairs.  
 

143. Ms Jordan stated in evidence that a  77% response rate was considerably lower 
than those for peers in the Rail and Marine Accident Investigation Branches, 
which had a similar profile (95%).  She also stated that it was lower than the 
overall DfT response rates. She relied on this as evidence that the response 
rates in AAIB were lower than expected, presumably as a result of knowledge 
of this FOI request.  
 

144. Ms Jordan accepted in evidence that she was not aware of the difference 
between the response rate in AAIB and the Rail and Marine Accident 
Investigation Branches before the FOI request was made, nor was she aware of 
the historical difference between AAIB response rates and DfT response rates. 
Without this comparative data we do not think that the difference in response 
rates provides an adequate basis for Ms Jordan’s conclusion that the AAIB 
response rates in 2021 were lower than expected.  
 

145. Further Ms Jordan did not appear to be aware, until taken to it in evidence, 
that 77% was broadly similar to the historical response rates within AAIB over 
the period covered by the request. Further we find, on the basis of Ms Jordan’s 
evidence, that 77% is a good response rate. The fact that a higher response rate 
would be better does not mean that a 77% response rate risks undermining the 
integrity and fidelity of the People Survey. We do not accept that any drop in 
participation, of whatever extent, would lead to a real and significant risk of 
undermining the utility and fidelity of the People Survey.  
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The need for contextual information/media attention and scrutiny 
 
146. Ms Jordan was not aware of any history of the AAIB being misrepresented in 

the media, or of the media being at all interested in the workings of the AAIB. 
She could not say whether there was any specific contextual information that 
AAIB would want to supply to ensure the public would understand the 
information. There is no reason to think that Dr Alexander will be anything 
less than responsible in her campaigning. 
 

147. On this basis we find that there is not a real and significant risk of AAIB 
resources being diverted such that there would be a more than de minimis 
impact on the conduct of public affairs as a result of a disclosure of this 
particular information.   

 
148. In terms of the burden of providing contextual information, there is no evidence 

before us to suggest that this would be necessary in relation to the particular 
information requested, and certainly not that it would be necessary to the extent 
that there would be a real and significant risk of more than de minimis prejudice 
to the effective conduct of public affairs.  
 

149. In terms of any burden in future of providing contextual information or of 
dealing with adverse press reaction as a result of future disclosures of sub-
organisational level reports, we do not accept that this is causatively linked to 
ordering disclosure in this appeal for the reasons set out elsewhere.  

 
Social desirability bias 
  
150. We accept Ms Jordan’s evidence that within survey research there is a well 

understood concept of social desirability bias: individuals provide answers they 
think interviewers want to hear rather than an individual’s true belief or 
experiences. The People Survey uses self-completion methods which minimise 
this effect.  
 

151. Ms Jordan extrapolates from this a risk that individuals will not only provide 
answers they think interviewers want to hear, but will also provide answers 
they think a future audience might want to read.  
 

152. The first element relates to what might happen in the event of selective press 
coverage of unit level results that individuals view as unfair. We do not accept 
that this future risk, dependent upon unfair press coverage of AAIB results, of 
which we have found there is no real and significant risk, is causatively linked 
to this disclosure.  

 
153. Ms Jordan’s evidence was that this was wider than just a concern about selective 

press coverage. She said that individuals could respond in a way to align with 
the public portrayal of a particular unit, so that if there were concerns around 
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bullying and harassment in a particular unit, responses might be made to align 
more with that concern. There is no evidence of any particular portrayal of the 
AAIB or any particular concerns relating to AAIB. We do not accept that there 
is a real and significant risk of this occurring in AAIB.   
 

154. Ms Jordan stated that individuals might respond to try and please a line 
manager or whoever they saw as being the audience for the results. As the 
results are already published within the organisation, we do not accept that this 
risk flows from external publication.  
 

155. The results that are already published still provide useful data. We are not 
satisfied that there is a real and significant risk of this happening to the extent 
that it constituted a real and significant risk of prejudice to the effective conduct 
of public affairs.   

 
Precedent - the effect on future releases 

 
156. Many of the risks identified by Ms Jordan flow from the fact that release in this 

case would ‘set a precedent’ or from the fact that ordering disclosure in this 
case would, in effect, ‘bring home’ the risk of disclosure of other unit level 
surveys under FOIA.  
 

157. We do not accept that this risk flows from our decision. Our decision is not 
binding on the Commissioner or other First-tier Tribunals. It is based on the 
particular information requested in this particular case. It does not change the 
law. The tribunal is not lifting a blanket exemption to the publication of unit or 
team-level reports. If the Civil Service have been operating on the basis that 
under FOIA, they were allowed to draw a bright line between organisational 
level reports and sub-organisational level reports, there was no basis for that 
view. That is and clearly was never the position under FOIA. It cannot 
realistically be maintained that the Civil Service have not been aware of this 
until this FTT pointed it out. 

 
158. The risk that a tribunal or the Commissioner might order disclosure of another 

survey at this level is already present. The fact that the Civil Service, or 
organisations or units within the Civil Service, might not, for whatever reason, 
have foreseen the risk of disclosure under FOIA for any results below 
organisational level does not mean that there is any causative link between the 
disclosure of this particular information and any steps that the Civil Service 
might choose to take to deal with that risk.  
 

159. Any reluctance to participate arising simply because there is a risk of 
disclosure under FOIA, is not in our view caused by our decision, but by the 
existence of FOIA. The decision to disclose the information in this case does 
not become the cause of that reluctance simply because our decision might 
remind people about the existence of FOIA.  
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160. Our decision does not represent a ‘step change’. We are not determining where 

the line should be drawn between reports that should be published and 
reports that should not be published.  We accept that the DfT has made a 
policy decision to voluntarily publish survey results above departmental level, 
and in cases where the head is directly accountable to parliament. This is 
relevant to the public interest in disclosure. It cannot alter the fact that FOIA 
requires a consideration of whether or not prejudice would be caused by 
disclosure of this particular survey.  

 
161. Any action that is expected to be taken ‘in order to pre-empt, or in response to 

large volumes of publication requests’ is not causatively linked to the disclosure 
of information in this case. There is no basis for a conclusion that disclosure in 
this case would lead to large volumes of publication requests. The tribunal is not 
lifting a blanket exemption to the publication of team-level reports.   
 

162. Ms Jordan is wrong to assume that the Commissioner and the FTT can be 
expected to order release of other People Surveys at sub-organisational level in 
the future. Each decision will have to be made on the facts and on the basis of 
the individual exemptions relied on. They are no more likely to order release 
as a result of our decision in this appeal.  

 
163. Any matters that are said to flow from the fact that team level reports ‘cannot be 

withheld using FOIA exemptions’ are not causatively linked to the disclosure of 
information in this appeal. Our decision does not change the law. It does not set 
any precedent. Other team level reports do not face any increased risk of 
disclosure as a result of our decision. The teams where the total number of staff 
is sensitive information do not face an increased risk of disclosure.  
 

164. Where the total number of staff in a team can be calculated from team level 
reports and where this is sensitive information, this can be dealt with through 
redaction or the application of exemptions. The risk of disclosure remains the 
same as it did before our decision. Exemptions that are currently available to 
resist disclosure of sensitive results or to resist vexatious requests remain 
available.   

 
165. Ms Jordan in her statement states that a consistent ‘neither confirm nor deny 

type approach’ is necessary in relation to the release of People Survey results at 
sub-organisational level rather than an approach which looks at the specific 
harm that will be caused by release, because the mere fact of the outcome would 
indicate that the relevant unit had a problem. Section 36(2)(c) is prejudice based. 
It entails a public interest balancing exercise. It cannot be applied as a blanket 
exemption to a particular class of information.  The fact that release of other 
People Survey results at sub-organisational level would cause the particular 
harms identified in Ms Jordan’s closed evidence is not relevant to whether 
release of the information requested in this appeal would cause harm.  



 30

 
166. The fact that some Civil Service units already do not take part in the People 

Survey or restrict the circulation of their results internally because of FOI 
concerns illustrates the point: the risk of disclosure of unit level reports already 
exists under FOIA. The example given in closed evidence was of a decision, 
taken before this request, by a particular organisation not to include particular 
reporting units because of concerns about the release of the same type of 
aggregated survey reports sought by Dr Alexander. That is caused by the 
existence of FOIA, not by disclosure in this appeal.  

 
Changes that would need to be made to the operation of the Survey 

 
167. For this reason, we do not accept that there is a causative link between ordering 

disclosure in this case and any decision by the Cabinet Office to mandate that 
manager’s names cannot appear in the names of reporting units. Further, even 
if this were the case, we do not accept that such a step would be so disruptive 
that it would be likely to cause more than de minimis prejudice to the effective 
conduct of public affairs. If it was going to cause significant problems, an 
alternative would be to redact the names of managers as and when any 
particular survey was being provided in response to a FOI request.  
 

168. In relation to the additional change set out in the closed annex, we do not accept 
that this is causatively linked to disclosure in this appeal for the same reason. 
Ms Jordan begins her sentence with, ‘If team level reports cannot be withheld 
using FOIA exemptions…’. That is not the effect of our decision. FOIA 
exemptions apply in the same way that they applied before our decision.  
 

Requests from prospective employers 
 
169. In terms of requests from prospective employers or employees we do not accept 

that there is a causative link between the release of information in this case and 
future requests from prospective employers or employees for unit-level surveys. 
We are not making a decision ‘permitting the release of results for sub-
organisation reporting units’ in general. Whatever we had decided, there is no 
permissible bright line under FOIA between the results of the surveys in sub-
organisation units and the results of organisation level surveys. This has always 
been the position and prospective employers or employees could always have 
chosen to request particular surveys.   

 
Summary 
 
170. For the above reasons, although we acknowledge and give respect to the 

evidence of Ms Jordan, and take full account of her experience and expertise, we 
disagree with her conclusion that there is a real and significant risk of prejudice 
to the effective conduct of public affairs as a result of the disclosure of this 
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information. We find that the exemption is not engaged. The Commissioner did 
not err and the appeal is dismissed.  

 
Alternative findings  
 
171. We have gone on to consider what our conclusions would have been on the 

public interest balance if we had concluded that the exemption was engaged, 
on the basis that the threshold was discharged. For this alternative scenario we 
assume that we had been satisfied that there was a causative link and that we 
had concluded that there was a low degree of likelihood, but that it passed the 
threshold.  

 
172. If we had decided that the section was engaged, we would have concluded, for 

the reasons set out above, that there was a low risk of more than de minimis 
prejudice to the effective conduct of public affairs and that any prejudice was 
not likely to be severe. We would have taken account of the importance and 
value of the People Survey, and the fact that there was a risk, albeit small, of at 
least some reduction in its utility to the Civil Service. Further, we would have 
taken account of the fact that the Government had considered the need for 
transparency and had decided to publish only organisational level results.  All 
this would have carried weight in the public interest balance.  

 
173. In terms of the public interest in disclosure, we would have taken account of the 

following:  
 
173.1. The general public interest in transparency in relation to the Civil 

Service and the DfT as a whole is already met to a large extent by the 
publication of, for example, organisation-level reports.  
 

173.2. There is a clear public interest specifically in the operation of the AAIB, 
given the nature of its work. Further, unlike some other ‘units’ the 
AAIB is not merely a team within a department. It is independent from 
the DfT in respect to the conduct of its air investigation operations, but 
has no independent public or Parliamentary accountability. The public 
interest in effective scrutiny of the operations of the AAIB is not met 
by the publication of organisation-level reports because the AAIB is 
classed as a unit within the DfT. This adds significant weight to the 
public interest in disclosure.  

 
173.3. Dr Alexander has identified some specific public interest arguments in 

favour of disclosure. We accept that there is some additional weight in 
favour of public scrutiny of the way in which the AAIB operates given 
that some aspects of that approach have been taken over to the 
healthcare sector.  
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174. Taking all those factors into account, if we had had to carry out the public 
interest balance we would have concluded that the public interest in disclosure 
outweighed the public interest in maintaining the exemption. We therefore 
would have dismissed the appeal even if we had concluded that s 36(2)(c) were 
engaged.  
 

 
Signed Sophie Buckley       Date:  14 June 2022 
 
 
Judge of the First-tier Tribunal 
 

 
OPEN ANNEX – AGREED GIST OF CLOSED SESSION 

 
1. In the closed session on 26 April 2022 the Appellant’s witness, Ms Lisa Jordan, 

was asked additional questions following on from those that were asked in the 
open session. 
 

2. Ms Jordan provided the response rates of the AAIB and the DfT to the People 
Survey 2021, and drew a comparison between those rates (77% against 85%). Ms 
Jordan explained that the results were considerably lower than those for peers 
in the Rail and Marine Accident Investigation Branches, which had a similar 
profile (95%).  She was asked questions about how the AAIB response rate 
compared to its historic response rates as shown in the disputed information.  
She did not have information on historic response rates by the DfT, so a 
comparison between AAIB and DfT over time could not be done.  Ms Jordan 
said that 77% was still good, but lower and less robust than higher response 
rates would be.  
 

3. As well as response rates, Ms Jordan was asked about the quality of the 
responses to the People Survey since the request.  She was unable to comment 
on whether the quality of the data in the 2021 survey had been affected by Dr 
Alexander’s request, but commented that this would be almost impossible to 
detect in the survey results. Ms Jordan said that it was impossible to police 
responses to the survey.   One cannot see from the data if people have been 
unduly influenced, as their response has to be taken to be their view. 
 

4. Ms Jordan also explained that in-year surveys, known as ‘pulse surveys’ may be 
conducted.  These are optional, and if conducted they might be run either by the 
Cabinet Office or by the Departments concerned. They are different as the 
People Survey has 100+ questions and a large amount of promotion work to get 
the highest response rates so as to obtain as robust data as possible. She gave 
evidence as to the response rate to an AAIB pulse survey in 2019, and stated her 
view that it was low because it was around the time of Dr Alexander’s request. 
She said that this was evidence that showed that the FOI request was having a 
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negative impact on response rates.   She did not have any information on pulse 
surveys by AAIB in any other years. Ms Jordan expressed the view that the 
combination of the low response rate, combined with the views of individuals 
within the AAIB show that this FOI request is leading to a lower likelihood of 
responding to the surveys. Ms Jordan says that this was only within AAIB as 
people do not know about the FOI request outside of AAIB.  
 

5. Ms Jordan confirmed that: 
 
a) Where survey results for a particular team are published (because the 

team is headed by an individual accountable to Parliament) the results 
are still usable from the Cabinet Office’s perspective; 

 
b) Lower response rates means that the data is less robust; and 
 
c) She did not have any data on publication of survey results having led in 

the past to a fall in participation (including within teams of a comparable 
size to AAIB). This was because she was not aware of any comparable 
publication having occurred.  

 
6. Ms Jordan explained why she is concerned that publication may lead to a 

defensive culture in addressing management issues. Where there are non-
performing units, or where there are more sensitive results, results might 
instead be aggregated in future, which would reduce the usefulness of the data 
rather than resolving problems within teams. Ms Jordan explained that the 
information is ultimately a tool for the effective running of the team. She said 
that there should be some scrutiny, which is why data is published at 
departmental level. She said that to publish small team results could be a 
distraction from the matter at hand and not be a reflection of what is happening 
in that team. Ms Jordan gave a specific example about the problems that might 
arise from publication of protected characteristics information, combined with 
bullying and harassment information.  
 

7. Ms Jordan said that the evidence in paragraph 42 was contemporaneous with 
the telephone call (April 2019).  She is not aware of a contemporaneous note 
having been made of the telephone call to her team from the AAIB, and in view 
of the passage of time since the events in question she does not remember 
anything more than what is stated in her witness statement.  She did not know 
how AAIB staff came to be aware of Dr Alexander’s request. 

 


