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EMPLOYMENT TRIBUNALS

Claimant: S Hippolyte
Respondent: House of Commons Commission
Heard at: London Central

On: 25, 29, 30, 31 July, and (in chambers) on 2 August 2019
Before: Employment Judge Quill, Mr | McLaughlin, Mr S Williams

Representation
Claimant: In Person
Respondent: Ms K Balmer

JUDGMENT

The unanimous judgment of the Tribunal is that:

i. The claim of direct discrimination on the grounds of race contrary to
sections 13 and 39 of Equality Act 2010 (“EA 2010”) fails;

ii. The claim of direct discrimination on the grounds of disability contrary
to sections 13 and 39 of EA 2010 fails;

iii. The claim of harassment related to race contrary to sections 26 and 40
of EA 2010 fails;

iv. The claim of harassment related to disability contrary to sections 26 and
40 of EA 2010 fails;

v. The claim of unfair dismissal contrary to section 94 of Employment
Rights Act 1996 (“ERA 1996”) fails.

REASONS

Introduction

1. The Respondent, the House of Commons Commission, is the statutory body
responsible for the administration of the House of Commons. It employs
approximately 2,500 staff across many different departments, including the
Parliamentary Security Department (“PSD”). PSD is responsible for the
security of the House of Commons.
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2. There are approximately 350 operational security staff involved in the
provision of search and screening for visitors and vehicles, controlling access
to buildings, patrolling and providing security for events, as well as operating
a control room.

3. The Claimant was employed by the Respondent as a Security Officer (“SO”).
The Claimant had continuity of employment which commenced on 27
January 1993. Prior to 2016 the Respondent’s security operations were
carried out by the Metropolitan Police Service (“MPS”). On 1 April 2016 the
security operations for the House of Commons transferred to the
Respondent, and the Claimant’s contract of employment transferred due to
the operation of the Transfer of Undertakings (Protection of Employment)
Regulations 2006 (“TUPE”).

4. The Claimant was dismissed with effect from 16 August 2018.

The Claims

5. The Claimant brought the following claims against the Respondent:
i. direct discrimination on the grounds of race contrary to sections 13 and
39 of Equality Act 2010 (“EA 2010”);
ii. direct discrimination on the grounds of disability contrary to sections 13
and 39 of EA 2010;
iii. harassment related to race contrary to sections 26 and 40 of EA 2010;

and

iv. harassment related to disability contrary to sections 26 and 40 of EA
2010; and

v. unfair dismissal contrary to section 94 of Employment Rights Act 1996
(“ERA 1996”).

6. In relation to each of the disability claims, the Claimant relied on two alleged
medical conditions, which were a gastro/gynaecological condition and a
mental health condition respectively.

7. For each one of the Equality Act claims, the Claimant relied on the same 5
allegations. These had been agreed as issues at a Preliminary Hearing.

a. Allegation One: by the respondent investigating in 2016, an incident
when it was alleged the claimant shouted at someone coming into the
building; it being the claimant's case that she did shout, but others also
shouted and were not investigated.

b. Allegation Two: by the respondent alleging that the claimant, on 9
March 2017, failed to allow a severely disabled member of the public
to be accompanied by a carer.

c. Allegation Three: in 2017 by the claimant's manager, Ms Elaine
Young, coming into the claimant's work area and pushing her forearm
against claimant's chest to stop the claimant from leaving the room.

d. Allegation Four: by the respondent, in 2018, accusing the claimant of
using inappropriate language. The respondent alleged that the
claimant used the words “fuck off” is to her manager Ms Gina Beston
and then said words to the effect of "fuck off or | will fart [possibly piss]
in your mouth". The claimant accepts that the words were used, but
says that they were used in jest as the manager was a friend.
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e. Allegation Five: by dismissing the claimant on or about 16 August

2018.

8. At the outset of the hearing, the Claimant confirmed that these were the
claims and allegations which she was pursuing. She also confirmed that the
date for Allegation Three was (approximately) 25 April 2017.

9. Although not explicitly stated in the list of issues from the prehearing review,
as per her claim form, and as confirmed in her oral testimony, the claimant
also alleged that there was a conspiracy to dismiss her which was made up
of the individuals listed below.

i. FTennet
ii. S Hankins
iii. K McGrath
iv. E Young
v. P Barnard
vi. J Chong
vii. | Cameron
viii. M Williams
ix. E Baldock
X. J Groves
xi. B Akinjogba
The Hearing
10. The hearing was originally listed for 6 days, from 25 July 2019 to 1 August

11.

12.

2019. In fact, we sat as follows:

Day 1. Preliminary matters and reading day

Day 2. We did not sit.

Days 3, 4 and 5, we heard evidence, finishing at 1pm on Day 5.
Day 6, the parties submitted written submissions and we did not sit.
2 August 2019, we sat in chambers and made our decision.

Friday 16 August 2019 was due to be the remedy hearing but, in fact,
in light of our decision, it will not now be needed.

~ooo0op

On Day 1, the Claimant indicated that the hearing bundle was agreed, subject
to the fact that she believed that some of the pages were not necessary. She
confirmed that she was not objecting to the inclusion of those pages. She
did not suggest that she there were any additional documents that she wished
to have included.

On Day 1, the Claimant made applications for 3 witness orders. We made
one in relation to a colleague, AD. We were told that he was an SO who
could comment on whether bad language was commonplace in the
workplace. We declined to make the other two orders on the grounds that
the Claimant’s account of what the witnesses might say did not demonstrate
sufficient relevance. DH was said to be able to comment in relation to
Allegation Three, but the Claimant accepted that he had not witnessed the
alleged assault. He was also someone who was said to be able to comment
on whether bad language was commonplace in the workplace. PW was said
to be able comment on whether Gina Beston had said that the Claimant’s
days were numbered. We were told that his account was contained in a
series of text messages sent to the Claimant, and we agreed that we would
3
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allow the messages into the bundle, even without allowing the Respondent
to cross-examine him.

On Day 1, the Claimant confirmed that she and AD would be her only
witnesses. At the end of Day 3, it seemed that the Claimant had finished
calling all of her withesses. Overnight, the Claimant sent an email to the
tribunal (not copied to Respondent) seeking permission to call two more
witnesses. These were a Mr Porter and a Mr Perring who had been present
during Days 1 and 3. The Claimant indicated that she had been in
correspondence with them since at least April 2019 in connection with her
case (albeit in connection with representation rather than giving evidence).
Mr Porter had represented the Claimant, as a union representative, at some
stages of the internal proceedings. No witness statements from either had
been served. This was contrary to the case management order, requiring
written statements. We were told that the Claimant had sent her own written
statements (she produced 5, all from herself) to the Respondent, not by way
of mutual exchange, but after she had received the Respondent’s statements.
No explanation for the lateness of the request was given, other than that the
Claimant had decided, after the previous day, that she would like to call these
witnesses, and that they had agreed. The evidence we were told that they
would give did not relate to any new or unexpected issue. Furthermore, as
described to us, the evidence did not seem to be particularly relevant to the
issues which we had to decide, touching mainly on general work issues rather
than the specific allegations in this case. We therefore rejected the request
for permission to call these witnesses.

On Day 5, the Claimant attended with a single copy of a document which we
were told was approximately 155 pages. It was an October 2018 report by
Dame Laura Cox. The Claimant said that she wanted this to be added to the
bundle. Ms Balmer objected on the grounds that she had not read this
lengthy document. We were due to finish the evidence that day by 1pm, and
then have written submissions. It would have been impossible, before 1pm,
for Ms Balmer to read the document and consider whether it was necessary
to recall the Claimant, or any of the respondent’s witnesses, in order to ask
questions. It would have been practically impossible for Ms Balmer to
complete her closing submissions on time, if she also had to read the
document and consider if there was anything that she wished to take
instructions about or make submissions on. We were told that the document
did not name any of the persons relevant to the Claimant’s claim as alleged
discriminators or bullies or at all. The Claimant appeared to be under a slight
misconception that the Cox report was referred to by the respondent’s
witnesses. In fact, that was not the case, and the report referred to by the
respondent’s witnesses was in the bundle (and identified by page numbers)
was written by Gaynor Scott, and was directly relevant to the issues in the
case. The Cox report seemed likely to have little, or no, probative value in
relation to the issues which we had to decide. Furthermore, admitting it would
either have been very unfair to the respondent (if no adjournment was
granted) or else would have required an adjournment to a future date, which
was not proportionate in all the circumstances, and would have caused
unnecessary expense. The Claimant had had the document in her
possession since at least March 2019 (she said she had brought it to the
preliminary hearing), but had not told the Respondent that she wanted the
document in the hearing bundle either in April (the date for disclosure) or in
June (the date by which she had been ordered to inform the Respondent
4
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about which documents she wanted in the bundle). Therefore we decided
that allowing the Cox report into evidence was not in the interests of justice.

On Day 4, Ms Barnard gave her evidence, and Ms Young commenced hers,
finishing on Day 5. We noted that some of the documents in the bundle which
were relevant to their evidence contained redactions. Each of them stated
(and we accepted) that they had not made the redactions and they did not
know who had. The Claimant and the Government Legal Department were
in agreement that the Claimant had made a data subject access request in
the past, and, at the time, had been supplied with documents which redacted
information which was exempt from that request. The copies in the bundle
were documents which the Claimant had disclosed in these proceedings. We
were told by the GLD (via counsel) that the originals had not been located.
We asked for a further check to be made overnight, giving permission for Ms
Young to liaise with GLD as part of that exercise. We were told on Day 5 that
(with one exception) the only versions of the documents that could be found
were already in the bundle. We accepted that explanation, and decided that
it was not necessary or appropriate for us to draw any adverse inferences
specifically from the absence of unredacted copies.

The Tribunal heard evidence from the Claimant in person and her witness
(attending under witness order) “AD”. It also heard from six witnesses for the
Respondent: Assif Hassan (Security Officer Manager), Priya Barnard (Duty
Operations Manager), Simon Hankins (Head of Security Operations), Mark
Williams (Operations Manager), Elaine Young (Operations Manager) and
Emily Baldock (Deputy Director of Security (Strategy and Services)).

The Tribunal also received a signed witness statement from Michael
Delwiche (Operations Manager) who could not attend in person due to the
altered hearing dates. We gave that such weight as we saw fit, and also took
account of the list of questions which the Claimant would have asked him had
he attended.

Findings in relation to Disability

18.

19.

20.

21.

The Claimant has a physical disability which is a gastro/gynaecological
condition. The Respondent was aware of that condition.

The Claimant alleges that she was suffering with a second disability, namely
depression, during her employment. On being questioned, the Claimant
referred to having been diagnosed by her GP as suffering from stress and
anxiety. The Claimant said that this diagnosis had been made in 2008, and
2015 and 2017.

The Claimant stated that she started taking medication for this condition after
dismissal. (She stated that her GP had been willing to prescribe it earlier, but
that she had declined.)

She said that in 2017 she commenced counselling in relation to this condition.
This had been arranged because she had contacted a confidential helpline
operated by her employer.
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The Claimant said she had not received any letter from her GP or any other
doctor to describe or define the condition to which she was referring. The
Claimant said that she believed that the details of the condition would be
contained in her GP’s notes. She admitted that she had not sent these notes
to the Respondent, and that she had not, in fact, sought to obtain them from
her GP. She said that the Respondent had written to her seeking copies of
the medical evidence that she was intending to rely on. The Claimant stated
that she did not believe she had to supply the evidence to the Respondent
unless and until the tribunal specifically ordered her to do so.

When asked to describe the effects which the alleged mental health condition
had on her, the Claimant did not identify anything specifically related to this
condition. She described some day to day activities as being difficult for her,
but, in each case, she went on to give an explanation which related to the
gastro/gynaecological condition rather than the mental health condition.

The Claimant stated that she did not tell the Respondent (any of her
managers, or anyone in Human Resources) about the alleged mental health
condition.

Main findings of fact

25.

26.

27.

28.

Security officers carry out their duties in two categories of role. These are
search & screening, and post & patrol. There are various individual “posts”
for each of the categories. Search & screening roles are predominantly the
postings at the high-volume public access points to the site. At these
locations, security officers carry out physical searches and x-ray searches of
persons entering the site. Post & patrol postings require the officer to monitor
a defined area of the site (with some incidental activities such as allowing
access to particular rooms). Each of the various postings/ locations has what
are called "post notes". These are some specific details and information for
the security officer, including an outline of the duties which the officer must
carry out while working a shift on that specific “post”. The respondent moves
its security officers around to ensure that the officers remain multiskilled.

In the claimant's case, there were some posts which she did not do. The posts
which she could do had been agreed with her, taking account of Occupational
Health advice. The claimant did not allege in these proceedings that there
had been any breach of the respondent's obligation to make reasonable
adjustments in relation to her disability.

On the evening of 8 December 2016, the Claimant was on duty in the
Courtyards. When working in the Courtyards, it is sometimes necessary for
security officers to speak loudly or firmly. This is due to the combination of
several factors. The area can be noisy, and it is necessary for the security
officer to be assertive, and it is not always possible for the officer to be in
close proximity to the visitor to whom instructions are being given.

That evening, the Claimant interacted with a visitor to the Respondent’s
premises. The following day, this event organiser (“EO”) sent an email to the
Respondent which (amongst other things) criticised the behaviour of a
security officer. EQO’s email did not identify the SO by name. However, it is
common ground that the Claimant was the SO in question. EO’s email
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complained about two issues: firstly, that the SO had not allowed early
access to the function room (and the lack of early access meant that two
members of the party missed out on a tour); secondly, that the SO had
spoken rudely.

EO’s email was not a sham. EO, who was not an employee of the
Respondent, sent the email to the Respondent for her own reasons, and not
as part of any conspiracy orchestrated by any of the Respondent’s
employees.

In due course, once it was established that the Claimant was the SO who had
dealt with EQ’s party, the matter was investigated by John Chong, a Security
Officer Manager (“SOM”) and the Claimant’s line manager at the time.

The preliminary investigation recommended formal action. As a
consequence, the matter was referred to Assif Hassan. Mr Hassan’s decision
was contained in his letter dated 1 March 2017. He decided that the
complaint was not without foundation, but that it should be resolved by
informal action. The Claimant’s conduct was to be monitored for 6 weeks,
and she was to ensure that she acted in a professional and respectful manner
at all times to visitors and members of the public.

We did not hear from Mr Chong, and we were told that this was because he
has left the Respondent’'s employment. However, even on the Claimant’'s
case, there was no evidence that he had made any remarks related to race,
or exhibited any behavior which might cause us to be suspicious that his
actions and recommendations could not be taken at face value. Mr Chong
was aware of the Claimant’s gastro/gynaecological condition. The Claimant
did bring a grievance alleging Mr Chong had failed to take proper account of
her disability during a shift in May 2018. However, that was long after his
investigation of the December 2016 complaint. Mr Chong’s
contemporaneous written reasons for his recommendations are plausible and
are consistent with other documents.

Mr Hassan was unaware of any medical conditions that the Claimant had. Mr
Hassan gave evidence, which we found credible and to be supported by the
contemporaneous documents. Mr Hassan believed that the Claimant had
spoken to the customers in a way which they had perceived as rude. He had
thought it possible that she had not intended to be rude, but that she had
failed to pay sufficient attention to how her words and tone might be perceived
by the guests.

Mr Hassan stated that he could not remember what investigations (if any) he
had conducted into EQO’s comments about wanting early access to the
function room, and into whether, in fact, EO had arranged this with
Banqueting Services. The Claimant had acted correctly by denying early
access to the function room if the security staff had not been notified by
Banqueting Services that EQO’s group should have early access. On the other
hand, the Claimant had acted incorrectly if there had been such a notification,
and she had failed to check the point. Mr Hassan did not remember what his
findings had been. He was also frank about the fact that he was not 100%
certain (though he stood by his witness statement) about which one of three
(similar but slightly different) versions of his report was the final one.

7
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Since Mr Hassan’s involvement was between December 2016 and 1 March
2017, which was more than two years before the hearing, and more than 18
months before the claim was issued, Mr Hassan’s assertion that he could not
remember was entirely plausible and was not contradicted by any other
evidence. We believed him. He was doing his best to remember, but he
simply could not give a more detailed account due to passage of time.

We are satisfied that neither John Chong nor Assif Hassan made their
decisions/recommendations for any reason related to the Claimant’s race, or
to her admitted disability (being the gastro/gynaecological condition) or to the
alleged disability (being the alleged mental health condition). We are
satisfied that they each made their decisions in connection with this matter
because they genuinely believed that that was the appropriate course of
action based on the evidence they had. We are satisfied that they would
have taken the same course of action in relation to an SO of a different race
or with different medical conditions.

Our finding is that Mr Hassan was not part of any conspiracy to dismiss the
Claimant, and the events were not especially memorable for him.

On 9 March 2017, the Claimant was working when she received a call asking
her to attend the waiting area for the Black Rod Garden search point. This
waiting area is for visitors who have passed through the security checks, and
who will, in due course, attend some room or event elsewhere on the
premises. In the waiting area, the Claimant spoke to another security officer,
JN, who told the claimant that there was a policy that wheelchair users should
not remain in the waiting area when it was busy and requested that the
Claimant escort a particular person (who was in a wheelchair) elsewhere.

The Claimant left the area and spoke to someone called Miriam who was
setting up a function room. Miriam agreed that the Claimant could bring the
wheelchair user to that room. The Claimant returned to the waiting area, and
without discussion informed the man that he had to follow her out of the
waiting area. The Claimant did not select either Miriam or the room
specifically because they were suitable for the wheelchair user's
requirements. On her own account, the Claimant made no attempt to
ascertain what those requirements might be. The man had no limbs, which
is a fact which the Claimant says she did not notice. The Claimant said that
the only thing that she knew about the man was that he was in a wheelchair.

The man had attended the Respondent’s premises with an assistant. The
assistant was not invited to go with the man. The Claimant said that she did
not know the man was with a carer, and that she did not ask. At different
times, the Claimant has given different explanations for this, including that it
was not her job to ask, that no-one spoke up to say that they were a carer,
and that the respondent ought to have given her clearer information about its
safeguarding policy. She also said that Miriam had said “just him”.

The situation was resolved a few minutes later when another of the
respondent’s employees saw the Claimant with the wheelchair user and
asked the Claimant if the man had a carer with him. This led the Claimant to
return to the waiting area to find out.
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Approximately 6 minutes elapsed between the Claimant leaving the waiting
area with the man (at around 12:16pm), and returning to ask if anybody was
there as carer for the man (approximately 12:22pm). These timings are
based on Priya Barnard’s account of what the CCTV footage showed. We
take account of the fact that the Claimant has not seen the CCTV recording.

At about 1.30pm on the same day, 9 March 2017, a Visitor Assistant, RK,
sent an email to her supervisor in relation to the incident. According to RK's
email the remainder of the man's group (the carer plus two other persons)
had been confused and had been given no information about the reason for
the man being led away from the waiting area or the reasons that none of
them had been invited to go with him.

This email was subsequently passed to Faye Tennet (Deputy Head of
Security Operations) who in turn forwarded it to Elaine Young. Ms Young
forwarded it to Ms Barnard, on 16 March 2017, with a request that either Ms
Barnard or a colleague investigate. The same day, Ms Barnard agreed to do
so.

An email sent by Ms Barnard to Ms Young at 18:05 was in the bundle. In the
unredacted part of that email, Ms Barnard states “I can confirm that Stacey
had an argument with a group and someone in a wheelchair” and goes on to
say that Ms Barnard would investigate. She was attempting to work out what
the time of the alleged incident was so that she could look at CCTV. The
remainder of the email had been redacted, and this was the only such item
which the Respondent was able to find, and provide an unredacted version
of, on Day 5 (see above). The previously redacted part of the email
essentially confirmed what JN had told the Claimant on 9 March 2017,
namely that there was an understanding that wheelchair users should not
remain in the waiting area for reasons of health and safety, and to give them
priority to be escorted by the SO on the “Courtyards” posting to the relevant
meeting/function room.

Ms Barnard viewed the CCTV and came to the conclusion that it confirmed
that the claimant was the SO in question. On 31 March 2017, Ms Barnard
completed a document using the pro forma of a preliminary report, which she
intended as a draft document. At 19:06, she forwarded it to Ms Young
seeking advice on how to proceed. In particular, she was unsure as to
whether the report should refer to the extent of the man's disabilities. At
22:49, Ms Young referred the query to Kim McGrath of Human Resources,
copying in Ms Barnard. Ms McGrath replied by email dated 1 April 2017
(timed at 08:46). This email was redacted and we were not provided with a
full copy of the contents. Amongst other things, the advice was to speak
briefly to the Claimant about the alleged incident, and that the completed
version of the preliminary report should set out more detail of the allegations.

On 5 April 2017, Ms Barnard spoke to the claimant about the matter. This
was not a formal investigation meeting, but was a preliminary discussion, as
recommended by Ms McGrath. Towards the end of the discussion, the
claimant grabbed a piece of paper from Ms Barnard’s hand and examined it.
The paper had nothing to do with the subject of Ms Barnard's discussion with
the claimant and the claimant did not have Ms Barnard's permission to take
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this paper, or to read it. Ms Barnard was shocked at the claimant's actions
and this was the first time in her career that another employee had done such
a thing to her. In her evidence to the tribunal, the claimant admitted grabbing
this piece of paper, and stated that she believed her actions to be justified
because she thought that the paper might contain the identity of the person
who had drawn the 9 March incident to the respondent's attention and she,
the claimant, believed that she was entitled to have that information.

Following her discussion with the claimant Ms Barnard was of the opinion that
the matter should potentially end there. She sent an email to Ms McGrath,
copied to Ms Young, on 5 April 2017 at 19:26 to say so. Her view was that
what the claimant said was consistent with what was seen on the CCTV
footage, which lacked audio.

Ms Young also appeared content that the matter should rest there. In any
event, Ms Young'’s opinion was that the decision on whether there should be
a formal investigation was one for Ms Barnard. Ms Young, did not seek to
interfere with it. At 19:26, Ms Young replied saying “Thanks Priya. Please
can we have something added to the post notes about wheelchair visitors”.
On 12 April, the matter having been brought to his attention, lain Cameron
asked that more detail be added to the post notes in relation to the need to
have regard to the respondent’s safeguarding policy.

Ms McGrath responded to Ms Young’'s and Ms Barnard’s emails by email
dated 6 April 2017. In that email, Ms McGrath did not expressly disagree with
Ms Barnard's opinion, but clearly implied that she thought that the matter
should potentially go further. Ms McGrath seemed to think that the
wheelchair user had been apart from his carer for up to 20 minutes and it is
not clear on what she based that opinion.

Following a discussion with Ms McGrath, Ms Barnard gave further thought to
the matter and decided that, contrary to her earlier opinion, there were
sufficient grounds to recommend that the matter go further. She was cross-
examined in relation to her reasons for eventually deciding to recommend
formal action despite the contents of her 5 April email. She remained
adamant that the decision to do so was hers and hers alone, and that Ms
McGrath’s input had been only in relation to what the respondent's
procedures were, and what Ms Barnard’s specific role was at this stage, and
what types of evidence could be taken into account during any subsequent
formal disciplinary proceedings. We are satisfied that Ms Barnard told the
truth, and that she changed her mind for the genuine reasons that she gave,
and not because she was part of a plot, or because she had been improperly
influenced.

Ms Barnard communicated her decision recommending formal action to the
claimant on or around 13 April 2017. The claimant was reluctant to accept a
copy of the letter inviting her to a formal investigation meeting.

On 13 April 2017, having been informed that formal disciplinary proceedings
were to commence, the claimant sent the following emails.
a. She wrote to Mr Simon Featherstone seeking to know the identity of
the person who had reported this matter. The email exhibited some
anger towards Mr Featherstone and towards the person who had
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made the report. Furthermore, the email also described the 9 March
incident as “a trivial matter”.

b. She also wrote to Ms Young, complaining about the disciplinary
investigation and stating: “I do not expect to be contacted regarding
this issue again”. Ms Young thought that the complaint lacked merit,
and that the Claimant was simply being obstructive. Ms Young’s
preference would have been to simply delete the email, and take no
further action on it, but she knew that she was obliged to forward it to
Human Resources, and she did so.

The respondent has a policy that its CCTV footage is automatically deleted
after a set period of time. The retention period varies from location to location.
In relation to the Black Rod Gardens search point waiting area, the retention
period was no more than 30 days. The 9 March 2017 footage had already
been automatically deleted by 13 April 2017. Ms Barnard accepted in her
witness statement and in her testimony that it would have been technically
possible for her to have put in a formal request which would have led to a
copy of the relevant video being made. She did not do so. On 22 March
2017, the Houses of Parliament were affected by a major security incident
and in subsequent days and weeks, Ms Barnard and others spent a large
amount of time dealing with the aftermath of that incident. For that reason,
she forgot, or else did not have time, to take the steps to ensure that a copy
was made. She did not deliberately allow the footage to be deleted in order
to prevent the Claimant having sight of it, or to disadvantage the Claimant in
any way.

Ms Barnard did not supply a copy of the RK email to the claimant because,
in Ms Barnard's opinion, the identity of RK was confidential and was not to
be revealed to the claimant. Ms Barnard did give sufficient information to the
Claimant for the Claimant to know what incident was being referred to. Our
finding is that no relevant information from the email was withheld from the
claimant. Furthermore, Ms Barnard’s decision to withhold the email was not
related to the Claimant’s race or to the admitted disability or to the alleged
disability. She would have made the same decision had the Claimant been
of a different race or had different medical conditions.

On 20 April 2017, following a request by Faye Tennet, Ms Young spoke to
the Claimant to inform her that the email sent to Simon Featherstone had
been inappropriate. This meeting took place in a room known as the “Key
Room?”, which was the post at which the Claimant was working at the time.

On 25 April 2017, there was a further meeting between Ms Young and the
Claimant in the “Key Room”. The reason for the meeting was that the
Claimant was refusing to accept envelopes handed to her which contained
letters connected with the disciplinary investigation. Ms Young had been
advised by Human Resources to read out a letter to ensure that the Claimant
was not able to say that she had not been informed of the time and place of
the investigation interview. The reason that the Key Room was the location
of the meeting was that was where the Claimant was on duty at the time. Mr
Chong accompanied Ms Young, and we infer that this was so that there would
be another witness, in addition to Ms Young, that the Claimant had been
informed of the contents of the letter. When Ms Young and Mr Chong arrived
at the Key Room, they told other officers to leave.
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It was common ground that the room was fairly small, and that Ms Young and
Mr Chong stood near the door, and that initially the Claimant was seated at
a computer work station, and that at some point she stood up and said that
she wanted to leave the room. Our finding is that in order for the Claimant to
leave the room, either Ms Young and Mr Chong would have each needed to
actively move aside so that the Claimant could pass, or else the Claimant
would have needed to push them aside to reach the door. Ms Young’s
account is that she simply read the letter (which she estimated took a couple
of minutes) and that the Claimant did not stand up until she, Ms Young, had
almost finished reading. Ms Young said that the Claimant said “Excuse me.
Excuse me” without a pause between the two sentences, and that this more
or less coincided with her, Ms Young, reaching the end of the letter, at which
point, she and Mr Chong left the room and therefore the Claimant was
immediately free to leave after having said “Excuse me”. The Claimant’s
account was that the meeting lasted at least 7 minutes (at other points, she
also mentioned 20 or 30 minutes). On the Claimant’s account, Ms Young
was only part way through reciting the letter when she, the Claimant, sought
to leave the room. The Claimant alleged that as she tried to make her way
to the door, Ms Young reached out her arm and made contact with the
Claimant’s chest to physically prevent the Claimant moving further.

We found Ms Young to be a credible witness. We also thought that it was
inherently implausible that someone with her experience and knowledge
would risk her career by assaulting a junior colleague.

In relation to the Claimant, we reject several of the Respondent’s attacks on
her credibility. However, there was one issue in relation to which we
unanimously decided that she had lied to us. This was in relation to her claim
that she had ceased to be a union official at (or before) the TUPE transfer in
April 2016. When shown emails from later dates which contained a signature
describing her as “Branch Treasurer /Union Rep /Ass. Organiser”, the
Claimant asserted that she remembered that she had not got round to
changing her signature by then, but had definitely stepped down. Our finding
is that the Claimant was a union official as of 1 May 2017, when the Branch
Secretary, Kirk Porter, wrote to the respondent, on the claimant’s behalf,
pointing out that she was a Branch Officer and this was an important
consideration in relation to the procedures which the respondent was obliged
to adopt when investigating her. We considered whether it was possible that
the Claimant was simply making an honest mistake in relation to a time period
which was more than two years before her testimony. However, we decided
that her status had been an important issue at the time, and that — in
preparing for the tribunal hearing — the Claimant was likely to have refreshed
her memory about her dealings with the Respondent. We were therefore
confident that the Claimant was fully aware that she had been a union official
at the time, and that she lied to the tribunal because she did not want to agree
with the respondent’s counsel's suggestion that she was well-versed in the
relevant procedures.

In reaching our decision, we have also taken account of what Mr Chong was
reported to have said to the independent investigator, Gaynor Scott, where
he specifically stated that Ms Young had not placed her arm onto the
Claimant.
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Our finding is that Ms Young did not use her arm in the manner alleged by
the Claimant. In other words, Ms Young did not push her arm into the
Claimant’s chest to prevent her leaving the room. Given the length of the
letter, and given the Claimant’s previous actions to try to avoid receiving the
letters, we think it is likely that (contrary to Ms Young’s recollection) the
Claimant was probably expressing her intention to leave, and saying “excuse
me” when Ms Young was still part way through reading out the letter.
However, we do not believe that either of them assaulted the other.

Ms Young did not move aside as quickly or as fully as the Claimant would
have liked, and the reason for this was that she was determined to make sure
that she could later say that the full letter had been read to the Claimant. Her
actions were not connected to the Claimant’s race or medical conditions, and
she would have behaved the same way towards someone of a different race,
or with different medical conditions, had that person been refusing to accept
letters in connection with disciplinary proceedings. Ms Young did not place
her hands/arms on the Claimant.

In April 2017, the Claimant submitted a grievance naming Faye Tennet and
Elaine Young and (later) Priya Barnard. At the Claimant’s request, the
disciplinary investigation was put on hold pending a decision on the
grievance. The outcome of the grievance was communicated by letter dated
19 June 2017.

Following the grievance outcome, the investigation resumed, and the
Claimant met Ms Barnard for a formal investigation meeting on 27 July 2017.
As well as allegations of misconduct in relation to the 9 March 2017 incident,
the claimant now faced additional allegations of failing to follow a reasonable
management instruction in relation to her refusal to accept the envelopes
enclosing formal letters on 20, 25 and 28 April 2017.

Following her formal investigation, Ms Barnard’s decision was that the matter
should proceed to a disciplinary hearing, and she prepared a report
accordingly. Ms Barnard made this decision because she genuinely believed
that a formal disciplinary hearing was justified. She did not make the decision
for any reason connected to the Claimant’s race or medical conditions. She
would have would have made the same decision had the Claimant been of a
different race, or if she had had different medical conditions. The contents of
the report were Ms Barnard’s honest opinion, and she made her
recommendation in good faith. It was not unreasonable for Ms Barnard to
recommend a formal hearing for these two sets of allegations, based on the
evidence which Ms Barnard had considered.

The disciplinary hearing was originally going to be before Mr Cameron.
However, the Claimant objected to this, and a new hearing officer was
selected, Mr Hankins. The tribunal bundle contained a set of documents
which Mr Cameron had been due to consider. Unfortunately, Mr Hankins
was unable to specifically recall what documents he had, and there were no
contemporaneous documents to assist. However, he was confident (and the
Claimant seemed to accept) that he and the Claimant had each been working
from the same set of documents.
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The meeting took place on 20 September 2017. During the meeting, Mr
Hankins considered both of the disciplinary allegations against the Claimant.
Neither the Claimant nor Mr Hankins had seen copies of the emails to/from
Mr Cameron in April 2017, which suggested changing “post notes” to
comment on safeguarding policy. However, the safeguarding policy was
available to Security Officers by examination of the intranet even before it
was explicitly referred to in “post notes”. 