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THE IMMIGRATION ACTS

Heard at Field House Decision & Reasons Promulgated
On 25 January 2018 On 06 February 2018

Before

DEPUTY UPPER TRIBUNAL JUDGE PEART

Between

[H M]
(ANONYMITY DIRECTION NOT MADE)

Appellant
and

THE SECRETARY OF STATE FOR THE HOME DEPARTMENT
Respondent

Representation:
For the Appellant: None
For the Respondent: Mr Naith, Senior Home Office Presenting Officer

DECISION AND REASONS

1. The appellant is a citizen of Eritrea.  Her date of birth is [ ] 1989.  She
appealed against the respondent’s refusal to grant her protection dated 9
September 2016.  The appellant’s appeal against the respondent’s refusal
was dismissed by Judge Farrelly (the judge) in a decision promulgated on
25 July 2017.

2. The grounds claim the judge arguably erred because: 

(a) he failed to give adequate reasons for his decision in terms of
MK (duty to give reasons) Pakistan [2013] UKUT 00641
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(IAC).   The grounds claim the judge failed to give reasons for
finding that “I cannot see how on the facts outlined she would be
seen as an evader”.

(b) by failing to give weight to the background evidence with regard
to the appellant’s evasion of national service. See [14].

(c) in departing from  MST and Others (national service – risk
categories  (CG))  [2016]  UKUT  443.    See  [10]  of  the
headnote:

“Accordingly, a person whose asylum claim has not been found
credible, but who is able to satisfy a decision-maker (i) that he or
she left illegally and (ii) that he or she is of or approaching draft
age,  is  likely  to  be  perceived  on  return  as  a  draft  evader  or
deserter from national service and as a result faces a real risk of
persecution or serious harm.”

(d) in failing to consider that the appellant had been accepted as
having left the country illegally and given that she was of draft
age, she would be perceived as a draft evader on return.

(e) in failing to undertake a fact-finding assessment with regard to
the risk to the appellant on return.  Finding that any risk to the
appellant was speculative was arguably an error of law when he
should have assessed the real risk to the appellant in line with
the evidence and background material lodged.

3. Judge  PJM  Hollingworth  granted  permission  to  appeal  on  8  November
2017. He said it  was arguable the judge had set out no or insufficient
reasons for his conclusions, that he set out an insufficient analysis of risk
on return, that the judge had ascribed undue significance to the element
of speculation and that a fuller analysis of the objective evidence should
have been undertaken.

4. The  respondent  filed  a  Rule  24  response  on  29  November  2017.  The
judge’s findings were open to him. The grounds were nothing more than
an attempt to re-argue matters. 

Submissions on Error of Law

5. Notwithstanding the Rule 24 response, Mr Naith helpfully conceded that
the three short paragraphs of analysis [12]–[14] were inadequate reasons
for the judge’s decision, failure to give weight to the background evidence
and failing to consider the appellant’s circumstances on return, bearing in
mind the respondent accepted the appellant had left Eritrea illegally. 

Conclusion on Error of Law
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6. I find the judge materially erred in his inadequate analysis for the reasons
set out in the grounds and conceded by Mr Naith.

Notice of Decision

The decision of the First-tier Tribunal contains errors of law, is set aside and
shall be remitted to the First-tier Tribunal for a de novo hearing.

Directions are attached to this short decision. 

No anonymity direction is made.

Signed Date 25 January 2018

Deputy Upper Tribunal Judge Peart
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