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DECISION AND REASONS

1. This is an appeal to the Upper Tribunal, with permission, by the Entry
Clearance Officer in relation to a Determination of the First-tier Tribunal
(Judge Osborne) promulgated on 24th September 2014.

2. The Appellant had sought entry clearance to the UK as a family visitor.
The application was refused on 2nd April 2014 with only a limited right of
appeal.
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3. The matter came to be decided on the papers by the First-tier Tribunal.
In her determination Judge Osborne set out the reasons for refusal and
dealt with the Appellant’s arguments.  She accepted that the Appellant is a
genuine visitor and allowed the appeal.  In so doing she failed to take into
account the limited grounds available to the Appellant (discrimination or
Human Rights).  She dealt with paragraph 41 of the Immigration Rules but
not discrimination or Human Rights and in so doing made an error of law.
As that was the basis for allowing the appeal I set aside the decision and
remake it.

4. While I have sympathy for the Appellant who wishes to visit her daughter
in the UK and help her to care for her child on a temporary basis, the
decision does not amount to a disproportionate breach of the Article 8
rights of the various family members.  When families choose to live across
continents from each other it is that which interferes with family life and
as was made clear to the First-tier Tribunal and to me, the Sponsor can
and does visit her mother in Iran.

5. There  was  no  evidence  or  submission  that  the  decision  was
discriminatory.

6. The Appellant  can  make  a  further  application  to  the  Entry  Clearance
Officer and the Appellant may wish to include a copy of Judge Osborne’s
determination and this one with the application.  While Judge Osborne was
not entitled to allow the appeal, her findings remain valid. It does appear
to be the case that this Appellant and Sponsor were denied a visa because
they were honest in giving the reason for the visit at that time rather than
simply saying it was a family visit.  I note that this Appellant has been a
frequent visitor in the past.

7. The appeal to the Upper Tribunal is  allowed such that the Appellant’s
appeal against the Entry Clearance Officer’s decision is dismissed.

Signed Date 18th November 2014

Upper Tribunal Judge Martin 
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