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SCOTTISH LAW COMMISSION

Prescription and Limitation of Actions

PART I
Introduction

1 Our First Programme of reform was approved on 21 October 1965.
Paragraph 15 of that Programme contained the following statement, “The
various kinds of prescription of rights and obligations, some closely connected
with the law of evidence and the law of obligations, and therefore requiring
consideration in relation to these topics, are based upon very old statutes
and the whole law of prescription, positive as well as negative, now stands
in need of clarification, co-ordination and modernisation. As a cognate
subject we propose to examine the law relating to the limitation of actions
with special reference to the Law Reform (Limitation of Actions) Act 1954
and Part IT of the Limitation Act 1963. It should be possible to have the
examination of these topics completed independently, and long before the
larger subjects of evidence and obligations have been finally dealt with.’
This forecast has proved correct, although the work on the subject-matter
of this Report has taken longer than anticipated.

2 On 5 November 1968 we issued our Memorandum No 9 on this subject.
The Memorandum was circulated widely. Comments on and criticisms of
the proposals in it were made by many organisations and individuals, listed
in Appendix A. In some cases further consultations took place as a result
of comments and criticisms received. We are grateful to all those who have
assisted us by giving their views on the Memorandum. Some of the
suggestions submitted to us are discussed more fully later in this Report.

3 In paragraph 5 of the Memorandum we invited views with regard to
prescription in relation to title to corporeal moveables or incorporeal rights.
It has been suggested that it would be useful to clarify the law on this subject,
with particular reference to disposal of lost property and acquisition of
stolen property. We have come to the conclusion that the acquisition of
title to moveables and incorporeal rights merits a separate study, on which

we are now engaged.

4 In paragraphs 6 and 7 of the Memorandum we referred briefly to prescrip-
tion of crimes. We pointed out that there is no general prescription of
crimes in the law of Scotland (Sugden v HM Advocate 1934 JC 103) and that
the numerous statutory time-limits upon the bringing of criminal proceedings
seem to be governed less by general legal principle than by the expediency
of having a time-limit in relation to the particular offence. We received a
comment which suggested the introduction of a statutory prescription of
twenty years in respect of crimes, with the exception of crimes against the
person. Since there was no widespread demand for such a prescription,
we have not examined prescription of crimes further in connection with this
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5 A Committee of Experts set up by the Council of Europe is seeking to
draft a set of Rules on ‘extinctive prescription’ in civil and commercial
matters. In Scottish terms, ‘extinctive prescription’ comprises the long
negative and septennial prescriptions and limitation of actions. Although
the work of the Committee of Experts is not yet complete, we have found it
helpful in discharging our duty under s. 3(1)(f) of the Law Commissions
Act 1965 to obtain information. as to the legal systems of other countries.
Where we have thought it appropriate, we have drawn upon the proposals
of the Committee of Experts, particularly with regard to our proposed new
short negative prescription and to the rules for calculating prescriptive
periods. We are grateful to the Faculty of Advocates and the Law Society
of Scotland for their help in informal consultations on various matters which
arose in connection with the work of the Committee of Experts.

6 The United Nations Commission on International Trade Law
(UNCITRAL) has also concerned itself with the subject of time-limits and
has set up a Working Group to study it. The Working Group has not yet
progressed sufficiently to produce firm conclusions which would assist our
consideration of the matter.

7 This Report sets out, in relation to each branch of its subject, our
understanding of the present law, the result of our consultations and
discussions and our recommendations as to what the law should be.

8 As we later indicate, the law of prescription and limitation of actions
is largely statutory. Many of the statutes are old and are complicated by
subsequent amendment or judicial interpretation. We suggested in paragraph
96 of the Memorandum that the whole of the law relating to prescription
and limitation of actions should be brought together in a comprehensive
statute. This suggestion seems to have found favour with those who
commented on the Memorandum. The statute would deal with the positive
prescription, the long negative prescription, a new short negative prescription
and limitation of actions arising from personal injuries.

We recommend that the law of Scotland relating to prescription and limitation
of personal injury actions, both common law and statutory, should be stated
in one comprehensive statute.




PART II

Positive Prescription

9 Positive or acquisitive prescription or usucaption relates to the fortification
by possession of the title to heritable property or rights. In the case of
servitudes and rights of way, it operates either to create the right or to make
good a defect in the grant of a right. Most legal systems have rules whereby
possession of land for a period of years validates the possessor’s title of
ownership or creates some form of possessory title. In Scots law the rules
of positive prescription do not protect a possessor of property without title
but operate to perfect a title which is defective although ex facie vald.

EXISTING LAW

10 While there are traces of a common law doctrine of prescription in
relation to servitudes and rights of way, and in relation to special subjects
such as church benefices, for all practical purposes the law of positive
prescription relating to heritage is wholly statutory, the principal statutes
on which it is based being the Prescription Act 1617 (c. 12), the Conveyancing
(Scotland) Act 1874 s. 34, the Conveyancing (Scotland) Act 1924 s. 16 and
the Conveyancing and Feudal Reform (Scotland) Act 1970 s. 8.

Heritable Property

11 (1) The prescription applies to heritable property and heritable rights
based on recorded titles, including rights to salmon fishings and minerals.
For the prescription to operate there must be an ex facie valid irredeemable
title duly recorded in the appropriate Register of Sasines followed by
possession for the prescriptive period. The prescription does not apply in
cases where the title in question is a forgery or has a patent intrinsic nullity
such as a defect in the statutory solemnities of execution. It is no objection
to the plea of prescription that the title proceeds from a party who himself
had no title to the lands in question or no right to dispose of them, and a
party may plead prescription even in the knowledge that he has been in
possession on a defective title.

(2) The period of the prescription is generally now ten years (Conveyancing
and Feudal Reform (Scotland) Act 1970 s. 8). The 1970 Act does not reduce
the prescriptive period in relation to claims against the Crown to the
ownership of salmon fishings or the foreshore, where the period remains
twenty years. In the cases of both registered and unregistered leasehold
titles, the period is still forty years.

(3) The prescription excludes all enquiry into the previous titles and rights
to the lands, thereby protecting the holder of the prescriptive title against
any person alleging a better title. It may determine the extent of an estate
where there is an ambiguity or lack of specification in the title. It may
merge a title of property (dominium utile) in the higher title of superiority
(dominium directum) and thus effect consolidation. On the other hand,
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prescription does not fortify a title to subjects which have been possesseé‘
for the prescriptive period when the title clearly excludes these subjects.

(4) The prescription may be interrupted judicially or extra-judicially.
Extra-judicial interruption may be effected by demanding and obtaining or
by effectually assuming possession of the subjects, or by notarial protest.
Judicial interruption may be effected by citation, duly registered, by an action
brought into court, or by the presenting of, or concurring in, a petition for
sequestration, or the lodging of a claim in a sequestration or in a liquidation.
The running of the prescription is not affected by the fact that the party
against whom the prescription is pleaded is in pupillarity or minority or is
under legal disability.

Servitudes and Rights of Way

12 (1) The positive prescription also applies to servitudes and to rights
of way. Positive servitudes may, and negative servitudes must, be constituted
by express grant, and prescription operates to perfect any defect in the grant.
Positive servitudes may also be created by exercise of the right for the
prescriptive period without any antecedent grant and rights of way are also
created by use for the prescriptive period without written grant.

(2) The period of the prescription in the case of servitudes and rights of
way is forty years.

(3) The effect of the prescription following upon a written grant of a
servitude right is to exclude enquiry into the title of the granter. The terms
of the grant determine the measure of the right but the extent of the possession
during the prescriptive period may be decisive where there is any ambiguity
of expression in the grant. In the case of positive servitudes created only by
use for the prescriptive period and rights of way, possession during the
prescriptive period constitutes the right and determines its extent.

(4) The prescription may be interrupted judicially or extra-judicially.
Judicial interruption may be effected by citation duly registered or by an
action brought into court. Extra-judicial interruption may be effected by
preventing the exercise of the right, or by notarial protest. When a public
right of way has been established, acquiescence in an effective interruption
must continue for the prescriptive period in order to extinguish the right.
In contrast to the situation of the law on positive prescription of heritable
property, the pupillarity, minority or legal disability of the party against whom
the prescription is pleaded are available as defences to the plea of prescription.

CRITICISMS AND SUGGESTIONS

Heritable Property
FOUNDATION OF PRESCRIPTIVE TITLE

13 (1) In paragraph 16 of the Memorandum we pointed out that it may
seem strange that, on the one hand, a possessor in bad faith, holding on a
title from a person who to his knowledge could not lawfully grant it, should
have the benefit of the prescription, while, on the other hand, a possessor
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i good faith, holding on a title which suffers from a patent but not serious

error in execution, even of the kind which is remediable under the Convey-
ancing (Scotland) Act 1874 s. 39, should not have the benefit of the prescrip-
tion. We also pointed out that, even when there is a decree of declarator
of the expiry of the legal, a period of forty years’ possession is required to
found a prescriptive progress when the foundation writ is a recorded extract
decree of adjudication for debt and ‘that such a title cannot obtain the
advantage of the shortening of the prescriptive period because it is technically
redeemable. We asked for views on these subjects.

(2) As regards the benefit of prescription being available to a possessor
In bad faith, views were expressed which were critical of the present law but
the majority of those consulted were of opinion that bad faith should not
affect the operation of the prescription. We recognise the principle that a
person should not benefit from actings in bad faith. However, since the
positive prescription is founded on the fact of possession, without regard to
the possessor’s state of mind, we consider that the necessity of having
certainty of title after a reasonable period must prevail.

We recommend that no change in the law should be made.

(3) There was, however, a strong body of opinion which favoured some
relaxation of the requirement that a title must be free of any defect in execution
in order to be a valid foundation for positive prescription, and it was
suggested that the benefit of the prescription should be extended to a deed
containing an informality of execution which had been cured by a decree
pronounced in pursuance of the Conveyancing (Scotland) Act 1874 s. 39,

We recommend that, where a deed contains an informality of execution and

the appropriate court has pronounced a decree under the Conveyancing

(Scotland) Act 1874 s. 39 declaring that the deed was subscribed by the

grantor and the witnesses, the deed should be deemed to be, and always to
have been, ex facie valid for the purposes of positive prescription.

(4) With regard to a recorded extract decree of adjudication for debt
having the benefit of the shortening of the prescriptive period, some of those
consulted favoured such an amendment of the law but others were of opinion
that these decrees are so uncommon in practice that amending legislation
was not required. We suggest that the principle ‘that positive prescription
should be based on a recorded title which is on the face of it irredeemable
is important and there is no sufficient justification for making a change to
deal with this comparatively rare case.

We recommend that no change in the law should be made.

Registration of New of Defective Deeds

14 The Titles to Land Consolidation (Scotland) Act 1868 s. 143 authorises
the registration of new (or ‘re-registration’) of any instrument, such as a
notice of title, which contains an error or defect, and also authorises
re-registration of any deed or conveyance where there is an error or defect
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in the recording of it. The section does not quthorise re-registration where
the error or defect occurs in a deed or conveyance itself, but in practice such
an error or defect is corrected in the deed and, where it is of sufficient
importance, appropriately authenticated, and the deed is then recorded of
new so that the record may conform to the deed as amended. One disadvan-
tage of this practice is that, since the re-registration publishes the error in
the deed or conveyance originally recorded, the benefit of positive prescription
may only be avilable as from the date of re-registration. It was suggested
to us that the scope of s. 143 should be widened to permit re-registration of
a deed or conveyance and that the benefit of the positive prescription should
be available as from the date of the original registration. We agree that
where the error or defect was not such as to affect the measure of the grant,
eg an error in execution or in the narrative or in an executory clause, the
suggestion 1s acceptable and would be helpful. Where, however, the error
or defect occurs in the dispositive clause and affects the extent of the grant,
it would not be in accordance with principle to extend the benefit of the

prescription to a grant prior to its registration.

We recommend that (1) the Titles to Land Consolidation (Scotland) Act
1868 should be amended to authorise re-registration of any deed or conveyance
which contains an error or defect and (2) where any such deed or conveyance
is registered after the amending legislation has taken effect and is subsequently
re-registered, the period of positive prescription should commence on the
date of the original registration, except where the error or defect relates to
the extent of the grant made in the deed or comveyance in which case the
period of positive prescription should commence only on the date of
re-registration.

Notices of Title and Notarial Instruments as Foundation Writs

15 We propose one minor amendment with regard to the basis of title for
positive prescription. The Committee on Conveyancing Legislation and
Practice (the Halliday Committee) in its Report (Cmnd 3118—December
1966) recommended (in paragraph 67) that notices of title and notarial
instruments should be accepted as a sufficient foundation for prescription
without production of the warrants upon which they proceed. This proposal
met with wide approval among those whom we consulted.

We recommend that notices of tifle and notarial instruments should found
prescription without production of their warrants.

Period of Positive Prescription
FEUDAL PROPERTY

16 In paragraph 18(1) of the Memorandum Wwe considered whether the
period of the prescription for feudal property could safely and with advantage
be shortened. We need not here rehearse the considerations expressed and
the views received on this matter, since the Conveyancing and Feudal
Reform (Scotland) Act 1970 s. 8 has now reduced the period to ten years
(except in relation to claims against the Crown in respect of the ownership
of the foreshore or salmon fishings). Section 54(2)(a) of the Conveyancing
and Feudal Reform (Scotland) Act provides that s. 8 will come into operation
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on 29 November 1970. The relevant provisions of that Act would, of course,
have to be repealed and re-enacted in the comprehensive statute which we
propose.

LEASES

17 (1) Under the existing law there is a distinction, as regards the period
of positive prescription required, between a feudal title and a registered
leasehold title. Although the matter is not beyond doubt we take the view
that in the case of a registered leasehold title the period of positive prescription
is still forty years. In the Memorandum we stated that there seemed to be
no sufficient reason for the distinction between a feudal title and a registered
leasehold title and we suggested, in accordance with the recommendation
of the Halliday Committee (in paragraph 59 of its Report), that the period
of the positive prescription should be reduced to ten years where the
foundation writ is a registered leasehold title. That view was generally
supported by those whom we consulted.

We recommend that in the case of a registered leasehold title the period
of the positive prescription should be reduced to ten years.

(2) In paragraph 18(2) of the Memorandum we invited suggestions as to
the period of positive prescription which would be appropriate to an
unregistered lease. The replies received did not disclose any strong support
for alteration of the existing law. Our own view is that the period of positive
prescription appropriate to an unrecorded leaseheld title should be longer
than that for a title recorded in a public register. Nevertheless we consider
that in modern times the period of forty years is unduly long and could without
serious risk be shortened to twenty years. '

We recommend that in the case of an unregistered lease the period of the
positive prescription should be reduced to twenty years.

ALLODIAL PROPERTY

18 It was pointed out to us in consultation that consideration should also
be given to the period of positive prescription applicable to allodial property,
which at present is forty years. The number of allodial titles is comparatively
small but we agree that they are of sufficient importance to merit consideration.
In some cases allodial titles are recorded in the Register of Sasines, but many
are not. In accordance with the distinction which we recognise between
registered and unregistered leases as regards the period of positive prescription
which is appropriate, we consider that in the case of titles to allodial property
which have been recorded in the Register of Sasines the period of the positive
prescription should be ten years and in the case of titles to allodial property
which have not been so recorded the period should be twenty years. If this
suggestion encourages registration of such titles, we should regard that as a
beneficial result.

We recommend that in the case of a title to allodial property which has been
recorded in the Register of Sasines the period of positive prescription should
be reduced to ten years and that where such a title has not been so recorded
the period should be reduced to twenty years.
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SERVITUDES AND RIGHTS OF WAY

19 The Halliday Committee considered (in paragraph 61 of its Report)
the period of positive prescription required for the constitution or proof of
existence of servitudes and rights of way, which at present is forty years,
and recommend the reduction of the period from forty years to twenty years.
In paragraph 19 of the Memorandum we expressed the view that since a
positive servitude or right of way may be created by possession for the
prescriptive period alone, the period necessary should be longer than that
required to fortify a title based on a recorded grant. Making due allowance
for this distinction, we considered that the existing period of forty years
was unnecessarily long and that the provision of evidence necessary to
establish the right over so long a period presented practical problems. If a
positive servitude or right of way had been exercised without interruption
for twenty years, we thought it reasonable for the law to protect the possessor
or the public against belated interference. Even when the person against
whose interests the servitude was used was a pupil or minor or was subject to
legal disability, his property would normally be administered on his behalf
and with reasonable vigilance the exercise of the servitude should have been
challenged within twenty years. Moreover, the period of nonage now extends
only for a maximum period of eighteen years. For these reasons we agreed
with the recommendation of the Halliday Committee that the period of
positive prescription applicable to these rights should be reduced to twenty
years, and we added the suggestion that in the computation of the period
10 allowance should be made for the years of pupillarity or minority or the
legal disability of the person against whom the prescription was used. The
consultation which followed on the Memorandum revealed a large measure
of agreement with these Views.

We recommend that the period of positive prescription applicable to servitudes
and rights of way should be reduced to twenty years, which should not be
extended on account of the pupillarity, minority er legal disability of the
person against whom the prescription is used.

Interruption

20 As part of a comprehensive review of the law of prescription we have
examined the existing methods, both extra-judicial and judicial, of interrupting
positive prescription. We suggest some simplification and modernisation
of the law with regard to both. Extra-judicial interruption may be effected
either by adverse possession (natural interruption) or by notarial protest
(civil interruption). The latter method involves the preparation of an
Instrument of Interruption which, in order to be effective against singular
successors, requires registration in the Register of Sasines. It is now little
used in practice, and we doubt if its continuance is defensible in principle.
We consider it wrong to permit a person who claims a right in heritable
property to place upon the Register of Sasines without judicial authority
an instrument which may affect the marketability of the title of the reputed
owner possessing on a habile title duly recorded. If physical possession is
not conceded, then a dispute as to the rights of parties should be determined

by judicial process..

We recommend that interruption of positive prescription by notarial protest
should no longer be competent.
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21 Judicial interruption may be effected by an action brought into court
or, in appropriate circumstances, by the presenting of, or concurring in, a
petition for sequestration, or the lodging of a claim in a sequestration or
liquidation. We suggest that, since claims in respect of heritable property
are now sometimes determined by arbitration, the making of a claim in a
competent arbitration process should also have the effect of interruption. It
would be necessary to define what constitutes the making of ‘a claim in an
arbitration process and we suggest that the definition should be based on
the provisions of the Limitation Act 1939 s. 27. A temporary interruption
of prescription may also be effected by citation in an action challenging the
right but a citation, unless it becomes a process, must be renewed every seven
years and, in order to be effective against singular successors, must be
recorded in the Register of Sasines. We doubt whether this method of
interruption should be permitted in future. If a person propones a claim
adverse to that of the reputed owner, or the person having a servitude right
or right of way, and wishes to make his challenge by way of judicial process,
he should be prepared to submit the issue to the decision of the court or
arbiter and should not be permitted to interrupt prescription by commencmg
a judicial process without pursuing it to'a. concluswn

We recommend that interruption of positive prescr’ipt’ion should be effected
by the making of a claim in an arbitration process but that positive
prescription should not be mterrupted by citation in an action which does
not become a process.

Amending Legislation _

22 We suggest that our proposals for amendment of the law of positive
prescription should be given effect in a comprehensive statute relating to
prescription. The legislation should repeal the existing statutes relating to
positive prescription and enact provisions preserving the effect of positive
prescription in accordance with the existing law with the amendments as to
its scope, period and mode of interruption suggested in this Report.



PART II

Long Negative Prescription

23 The long negative or extinctive prescription applies to rights and
obligations in general, whether or not they relate to heritable property, save
that it does not extinguish a real right in heritable property. Its basis 1s
explained by Napier as follows: ‘Ut aliquot finis litium esset—to prevent the
immortality of actions—there is a period, to be fixed by positive law, at
which a right of action, or of pursuing a claim in a court of law, must lose
its vitality, simply in consequence of that claim having been dormant so
long.’ (The Law of Prescription (1839) p. 15). In Scotland its effect is to
extinguish rights and obligations completely on the expiry of a period which
in most cases is twenty years.

EXISTING LAW

24 The law of negative prescription is based upon the Prescription Act
1469 (c. 4), the Prescription Act 1474 (c. 9) and the Prescription Act 1617
(c. 12), as amended by the Conveyancing (Scotland) Act 1924 s. 17 and the
Conveyancing Amendment (Scotland) Act 1938 s. 4. These statutes now
regulate the application of the negative prescription to obligations whether
relating to moveable or heritable property.

25 The prescription applies to rights and obligations generally with certain
exceptions aftermentioned and the principal fields in which it operates in
practice are loans of money, including sums placed on current account with
banks, sums due under personal bonds and heritably secured loans and
claims under corroborative obligations even although the principal obligation
has been kept enforceable by payment of interest; rights to recover or claim
damages; rights to enforce claims for money, such as legal rights in the
estate of a deceased person, recovery of money paid in error and claims for
arrears of periodical payments such as feuduty or annuities; and rights to
enforce the provisions of contracts or to reduce a contract or deed on an
extrinsic ground such as fraud. The prescription also applies to rights to
land which are merely personal and to servitudes and rights of way. It does
not apply to other rights in heritable property, to rights which are res merae
facultatis, ie rights of such a character that their exercise would be expected
only periodically or irregularly, nor to the obligations of trustees to account
for trust funds to beneficiaries.

26 The period of the negative prescription, formerly forty years, is now
twenty years, except in the cases of a servitude and a right of way when the
period is forty years. The point of time from which the prescriptive period
begins to run depends on the nature of the right or obligation affected. In
the case of a debt the period starts from the date when the debt became
payable; in the case of a positive servitude, from the date of the last exercise
of the servitude: in the case of a negative servitude from the date when the
owner of the servient tenement does something inconsistent with the restraint
laid upon his property; and in the case of a claim to legal rights in the estate

10
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of a deceased person, from the date of the death, or, as the case may be,
later intestacy, which gave rise to the claim. In the case of a claim for damages
it is not clear whether the long negative prescription runs from the date when
the damage occurred or from the time when the facts upon which the claim
to damages is founded come to the pursuer’s knowledge. We refer to this

again in paragraph 34.

27 The negative prescription may be interrupted judicially by citation or by
appropriate action in court, by claiming in judicial proceedings or by diligence.
It may also be interrupted extra-judicially by any act involving admission
by the obligant of the adverse right (such as payment to account of principal
or payment of interest) or by notarial protest. The running of the prescription
is not affected by the fact that the party against whom the prescription is
pleaded is in pupillarity or minority or under legal disability, except in the
cases of a servitude and a right of way. A person may, however, avail
himself of the plea of non valens agere cum effectu in order to suspend the
running of the prescription.

CRITICISMS AND SUGGESTIONS

Period of Negative Prescription—Obligations in General

28 The Committee on Registration of Title to Land in Scotland (the Reid
Committee) in paragraph 76 of its Report (Cmnd. 2032—July 1963) suggested
that the period of the long negative prescription should be reduced from
twenty years to ten years. The Halliday Committee (in paragraph 60 of its
Report) found that suggestion unacceptable and recommended that the
period should not be reduced to less than twenty years. The Halliday
Committee’s reasons for their recommendation were that to reduce the period
of negative prescription of obligations in general to less than twenty years
would be unreasonable and might operate to the prejudice of a pupil creditor,
that the proposed reduction in the period of the positive prescription would
substantially secure the benefit of reducing the period of examination of
titles to heritable property without any alteration in the period of negative
prescription and that the retention of the existing period of negative
prescription would afford some measure of protection against any risks
involved in reducing the period of positive prescription.

29 We considered the views of both the Reid Committee and the Halliday
Committee, and in paragraph 23 of the Memorandum recorded our conclusion
that, in the case of an extinctive prescription of such comprehensive scope,
there might well be cases in which the extinction of the creditor’s right to
enforce an obligation in less than twenty years would result in hardship.
The situation of a creditor in nonage or under legal disability is an obvious
example. It was suggested that the rights of such a creditor could be
safeguarded by providing that the running of the prescriptive period should
be suspended during his nonage or disability and that in these circumstances
the prescriptive period could be reduced to ten years, thereby reducing the
number of different periods required in our law of prescription. The
simplification in the law is, however, more apparent than real as an undesirable
element of uncertainty would be introduced. The choice is between having

11



the same period for both the negative and positive prescriptions, but allowing
the period in the negative prescription to be extended depending on the
pupillarity, minority or legal disability of the creditor, and having two certain
periods for these two prescriptions. Upon consideration of these arguments
we supported the recommendation of the Halliday Committee that the period
of the negative prescription of rights and obligations generally should
remain unchanged.

30 Although our consultations disclosed that a minority favoured a
reduction in the period to ten years, a substantial majority of those consulted
agreed with the view that the period of the negative prescription should
remain unchanged. We remain of the opinion that the period of twenty years
should not be altered.

We recommend that the period and scope of the long negative prescription
should remain unchanged in relation to rights and obligations in general.

Servitudes and Rights of Way

31 The Halliday Committee did, however, suggest (in paragraph 61 of its
Report) one alteration in the period of negative prescription, namely, that
the period of forty years’ disuse necessary to extinguish a servitude or a
right of way should be reduced to twenty years. In the case of private
servitude rights created over one property for the benefit of another, we
agree that it is reasonable that, if the right has not been exercised or its
breach has gone unchallenged for a period of twenty years, the law should
treat the right as extinguished. We have more difficulty in accepting that a
public right of way, once constituted, should be lost by non-use for twenty
years. For example, the usefulness of a public right of way may be
temporarily diminished and subsequently revived by successive land
developments in the locality, or changes in public awareness may result in
disuse for a period followed by a revival of interest. In paragraph 25 of the
Memorandum we expressed agreement with the recommendation that the
period of disuse necessary for the extinction of private servitudes and rights
of way should be reduced to twenty years. As regards public rights of way,
local planning authorities now have valuable powers under the Countryside
(Scotland) Act 1967 which afford a considerable degree of protection to the
public in relation to paths and long-distance routes, and we considered that
in these circumstances the period of the negative prescription applicable to
public rights of way should also be reduced to twenty years. On consultation
there was a considerable preponderance of opinion which favoured the
reductions which we proposed. We suggest that in the computation of the
period as regards private servitude rights no allowance should be made in
respect of the years of pupillarity or minority or legal disability of the person
against whom the prescription was used.

We recommend that the period of negative prescription applicable to servitudes
and public rights of way should be reduced to twenty years. In the case of
private servitude rights the period should not be extended on account of the
pupillarity, minority or Jegal disability of the person against whom the
prescription is used.
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Interruption

32 We refer to the arguments adduced in paragraphs 20 and 21 in relation
to positive prescription leading to the conclusions that extra-judicial
interruption of prescription should not be effected by notarial protest and
that judicial interruption of prescription should be effected by making a claim
in a competent arbitration process but not by citation in an action which
does not become a process. These arguments are also applicable to
interruption of the long negative prescription and we have reached the same
conclusions with regard to it.

We recommend that interruption of the long negative prescription should
be effected by the making of a claim in an arbitration process but should not
be effected by notarial protest nor by citation in an action which does not
become a process.

Non Valens Agere Cum Effectu

33 We considered whether the plea of non valens agere cum effectu should
continue to be available as a defence to the operation of the negative
prescription. The circumstances in which the plea is applicable have been
much reduced by the statutory exclusion of the defence of pupillarity, minority
and legal disability, but extraordinary cases may yet occur in which the
failure to prosecute a claim may be justified by extrinsic factors. In paragraph
24 of the Memorandum we stated our opinion that the plea should be retained
to meet such cases, although we were aware that the possibility of such cases
occurring might be thought too remote to warrant its retention, and that
it could be abolished in the interests of certainty. The response to our
invitation to express opinions on this matter disclosed considerable divergence
of views. Our assessment of the results of consultation is that no sufficient
case has been made out for amendment of the law and that the plea of non
valens agere cum effectu should remain available as an equitable plea in
appropriate circumstances.

We recommend that the law as to the availability of the plea of non valens
agere cum effectu should remain unaltered.

Time of Commencement ,

34 In the case of a claim for damages, whether arising from delict (and
this should be understood to include quasi-delict) or from breach of contract,
the point of time from which the long negative prescription commences is
not free from doubt. We consider that the long negative prescription should
run from the date when the right of action actually accrued and that the
starting point should not be related to the aggrieved party’s knowledge,
actual or constructive, of the accrual. Our reasons for this view are as follows :

(1) The general principle is that the long negative prescription runs from
the date when a claim arises, and is not affected by absence of knowledge on
the part of the person entitled to enforce it. It would be undesirable to have
one rule for actions of damages and another for other kinds of actions.

13



(2) If the negative prescription in actions of damages were to commence
only when knowledge of the material facts came to the pursuer, there would
be a class of claims where the application of the prescription might be
indefinitely deferred. The law should not give countenance to latent and
antiquated claims which may affect even the successors of the person
responsible and, if revived after many years, may disturb the basis upon
which they have arranged their lives.

(3) Although lapse of time may handicap the pursuer in producing evidence,
the fact that the pursuer can raise an action means that, perhaps fortuitously,
evidence which his advisers deem sufficient has become available. There is
no certainty, however, that chance will equally favour the defender. For
example, in actions of damages for delict it may be difficult after a lengthy
period for the defender to procure evidence rebutting contentions that the
injured or deceased person worked at a particular process for a specified
time, or that he took the precautions which the management required him
to take, or that particular substances were or were not in use at the relevant

times.

(4) InPart V of this Report we recommend that actions of damages should
be subject to a short (five-year) prescription and that this short prescription
should not begin to run until damage which is not readily ascertainable is,
or could with reasonable diligence have been, ascertained by the aggrieved
party; but we consider that twenty years is a reasonable period to allow
for the ascertainment of damage and the raising of an action, and that
claims of damages should be cut off after the lapse of twenty years from the
date when the right of action actually accrued. This solution is analogous
to that of the Swiss Federal Code of Obligations, Art. 60, which states: ‘An
action for payment of damages or of solatium prescribes after one year
from the day that the injured party has knowledge of the damage and of the
person who was responsible for it, and, in any case, after ten years from the
day when the damage occurred.” Similar principles are adopted in the
German Civil Code, Art. 852, the Polish Code of Obligations, Art. 238 and
the Czech Law of 26 March 1935, Art. 50.

35 There is a further question relating to the time from which the long
negative prescription should commence in relation to claims for damages
resulting from a continuing delict or a continuing breach of contract. Should
the prescription commence at the date when the delict or the breach first
occurred or at the date when the delict or breach ceased? In the field of
delict, s. 6(1)(a) of the Law Reform (Limitation of Actions, etc.) Act 1954
adopted the latter alternative and provided that the period of limitation of
actions in respect of personal injuries, where the act, neglect or default giving
rise to the action was a continuing one, should commence from the date
on which the act, neglect or default ceased. That precedent, however,
relates only to the case of damages for personal injuries and occurs in the
context of a special short limitation. It does not afford grounds for the
much broader conclusion that the long negative prescription should commence
to operate from the date of cessation of any continuing delict or breach of
contract. Nevertheless we consider that in all cases of continuing delict
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or continuing breach of contract, the date of cessation is the proper date
from which the long negative prescription should commence. It may be
contended that, if the prescription runs from the date when the delict or
breach first occurred, the pursuer would be compelled to exercise greater
vigilance in the enforcement of his rights. It seems to us, however, that the
law should not protect the person responsible for a continuing delict or
breach of contract, but should favour the person aggrieved by it, and that,
so long as the delict or breach continues, prescription should not commence
to run in favour of the person who is continuing to inflict the damage. We
consider it important that a clear direction to that effect should be given by
statute to remove doubts.

We recommend that, in actions for damages based on delict, quasi-delict or
breach of contract absence of knowledge of the material facts giving rise
to the claim should not delay the commencement of the long negative
prescription. When the delict, quasi-delict or breach from which the right
of action accrued is of a continuing character, the long negative prescription
should run from the date on which the delict, quasi-delict or breach ceased.

Amending Legislation

36 We suggest that our proposals for amendment of the law relating to the
long negative prescription should also be included in the comprehensive
statute relating to prescription which we have already advocated. The
legislation should repeal the existing statutes relating to the long negative
prescription. The amendments suggested as to the period of the prescription
as affecting servitudes and rights of way, the date from which it commences
in actions of damages and the methods whereby it may be interrupted should
be incorporated in the new legislation.
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PART IV

Shorter Negative Prescriptions

37 Under this heading we consider various special prescriptions all of which
are applicable to certain rights and obligations based upon agreement or
promise. These are:

The triennial prescription based on the Prescription Act 1579 (c. 21).
The quinquennial prescription based on the Prescription Act 1669 (c. 14).

The sexennial prescription of bills of exchange and promissory notes based
on the Bills of Exchange (Scotland) Act 1772 s. 37.

The septennial prescription of cautionary obligations based on the
Cautioners Act 1695 (c. 7).

The vicennial prescription of holograph writings based on the Prescription
Act 1669 (c. 14).

EXISTING LAW

Triennial Prescription

38 (1) This prescription applies to all actions of debt for the rents of urban
houses, for board and lodging, for arrears of aliment due under a contract,
express or implied, for wages and salaries claimed in respect of a contract
of service, express or implied, for accounts for professional charges, and
for accounts of retail merchants and tradesmen. The prescription does not
apply to claims founded on written obligations, to mercantile transactions
between manufacturer and merchant or merchant and merchant, to accounts
current between merchants in which there are goods furnished or services
rendered on both sides of the account and to what are, in substance, demands
for accounting between mercantile or other agents or mandatories and their
principals.

(2) The period of the prescription is three years. The point of time from
which the three years begin to run depends on the character of the transaction.
Where payments should have been made periodically, as rent, wages, monthly
accounts or instalments of a price, the relevant time is when each payment
fell due. In the case of continuous accounts for professional charges or
goods or services supplied by retail merchants or tradesmen, prescription
runs from the date of the last item and is unaffected by the fact that trading
continues between the parties provided the account of which the item forms
part has been definitely closed. An account does not cease to be continuous
because its items vary in character and value or because there is a gap of
three years between certain of the items, provided that the employment or
course of dealing has been continuous.

(3) The effect of this prescription is not to extinguish any right or
obligation but to impose a limitation upon the mode of proof available after
the expiry of the prescriptive period of three years to establish the right or
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"oioligation. The creditor has to prove both the constitution and the resting
owing of the rights or obligations affected by the prescription and in this
proof he is limited to the writ or oath of the debtor.

(4) The prescription may be interrupted by founding on the claim in any
competent judicial process during the prescriptive period, even if that process
has not been completed or pursued to an effective conclusion. The presenting
of, or concurring in, a petition for sequestration, or the lodging of a claim
in a sequestration or liquidation also interrupts the prescription. The
prescription is not pleadable if the action of the debtor has been the cause
of the pursuer’s failure to bring the action within the prescriptive period.
The running of prescription is not affected by the fact that the creditor is in
minority.

Quinquennial Prescription

39 (1) This prescription applies to contracts of sale, hiring, pledge and
other consensual contracts which are not, in fact, constituted by writing;
arrears of rent in respect of both urban and rural subjects whether the lease
be written or verbal, the prescriptive period commencing on the date of the
tenant’s removal from the lands; arrears of ministers’ stipends; and actions
proceeding upon certain claims which are themselves subject to a short
prescription. The prescription does not apply to an obligation to account
as between agent and principal nor to obligations to return, or to account
for, goods deposited in safe custody, or in security, or removed by the
defender without authority.

(2) The period of the prescription is five years.

(3) The effect of the prescription is not to extinguish the right or
obligation but to impose a limitation upon the mode of proof whereby, after
the expiry of the prescriptive period of five years, the right or obligation may
be established. The creditor has to prove both the constitution and the
resting owing of the rights or obligations affected by the prescription and in
this proof he is limited to the writ or oath of the debtor.

(4) The prescription may be interrupted by any competent judicial claim
during the prescriptive period even if the process has not been completed or
pursued to an effective conclusion. The presenting .of, or concurring in, a
petition for sequestration, or the lodging of a claim in a sequestration or
liquidation also interrupts the prescription. The prescription does not run
against minors during their minority. :

Sexennial Prescription

40 (1) This prescription applies to all bills of exchange and promissory
notes, except bank notes.

(2) The period of the prescription is six years.

(3) The effect of the prescription is not to extinguish the debt contained
in the bill of exchange or promissory note but to impose a limitation upon
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the mode of proof whereby, after the expiry of the prescriptive period of six
years, the debt may be established. The creditor has to prove by writ or
oath both the constitution and the resting owing of the debt. If, however, the
bill of exchange or promissory note is granted as additional security for a
pre-existing debt the basic contract may be proved by any competent evidence
despite the fact that prescription has run upon the bill or note.

(4) The prescription may be interrupted by any competent judicial
process raised on the bill or note during the prescriptive period even if that
process has not been completed or pursued to an effective conclusion. An
action against one of several obligants in a bill also interrupts the running of
the prescription against the other obligants. The presenting of, or concurring
in, a petition for sequestration, or the lodging of a claim in a sequestration or
liquidation also interrupts the prescription. A verbal acknowledgement of
liability within the prescriptive period is, however, insufficient to effect
interruption as also is a written statement of claim not followed by any
other action. The prescription does not run against minors during their
minority.

Septennial Prescription

41 (1) Two types of cautionary obligation are affected by this prescription,
namely, (a) an obligation where the cautioner is bound in the same writing
as the principal debtor and is, by the form of the bond, bound expressly as
cautioner, and (b) an obligation where the cautioner is bound as principal,
or co-principal, and is shown to be a cautioner by a clause of relief in the
bond itself or by a separate bond of relief formally intimated at its execution
to the creditor. The prescription only affects those cautionary obligations
in which the creditor might do diligence, if occasion arose, at some time
within the seven years.

(2) The period of the prescription is seven years.

(3) The effect of the prescription, unlike that of the other short prescrip-
tions, is to extinguish completely the cautioner’s obligation after the expiry
of the period of seven years; in practice a new obligation is obtained.

(4) Diligence done or a decree obtained against a cautioner within the
seven years will deprive him of the benefit of the prescription, but will not
render him liable for interest falling due after the prescriptive period. It is
doubtful whether the mere raising of an action is effective interruption. The
presenting of, or concurring in, a petition for sequestration, or the lodging of
a claim in a sequestration or liquidation also interrupts the prescription.
The running of the prescription is not affected by the fact that the creditor
is in minority.

Vicennial Prescription

42 (1) This prescription applies to all holograph writings upon which an
obligation can be founded, whether the writing itself expresses the obligation
or is merely evidence from which an obligation can be inferred.
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(2) The period of the prescription is twenty years commencing from the
date of the holograph writing even when the obligation to which it refers is
future or contingent.

(3) At the end of the prescriptive period the holograph quality of the whole
of the writing must be established by the defender’s oath, except in the case
of entries in account books, when proof of the authenticity of the signature
1s enough. If the writing is proved by the oath to be holograph, it has the
same effect as if the prescription had not applied; the ordinary rules as to
proof of payment or discharge of the obligation contained in it come into
operation and there is no onus upon the pursuer to prove that the debt is
still resting owing. If the oath does not establish the holograph quality of
the writing, it cannot be founded upon even as an adminicle of evidence in
proof of the obligation.

(4) The prescription may be interrupted by the raising of an action upon
the holograph writ, by a plea of compensation being founded upon it in the
defences to an action or by diligence being done upon it. The presenting of,
or concurring in, a petition for sequestration, or the lodging of a claim in
a sequestration or liquidation also interrupts the prescription. Payment of
interest on the obligation throughout the prescriptive period probably does
not interrupt the prescription. The prescription does not run against minors
during their minority.

CRITICISMS AND SUGGESTIONS

General

43 The various shorter prescriptions, based on old statutes, have been the
subject of considerable judicial and professional criticism. We approach the
problem by considering the particular defects of the various existing shorter
prescriptions and the need for statutory restatement of the law. Our
conclusion, as after appears, is that these criticisms are justified and that the
law is in need of a comprehensive reappraisal.

Triennial, Quinquennial, Sexennial and Vicennial Prescriptions—Proof by
Writ or Oath

44 In the case of these four prescriptions, the effect of expiry of the
prescriptive period is not to extinguish the right or obligation but only to
limit the mode of proof of its constitution, or of its constitution and resting
owing, to the writ or oath of the debtor. The law with regard to proof by
writ or oath is now voluminous; a summary of the principles of it is contained
in Appendix B. The decisions in this field are not always consistent ; many
difficult problems have been and may yet be posed. In paragraphs 45 to 47
we indicate the main practical defects which appear from the operation of
proof by writ or oath.

45 Litigation on technical procedural points has involved parties in
unjustifiable expense. In particular, the following questions have caused
difficulty: .
(1) the competency of, and the evidential weight to be attached to, writs
dated before and after the end of the prescriptive period,
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(2) what writings may be admitted or recognised as writ of the debtor,
(3) the extent to which apparently false evidence of the debtor can be
controverted by previous specific admissions or how far negative evidence
can be countered by presumptions that the debtor must be able to recall
the circumstances of the transaction,

(4) the interpretation of judicial admissions,

(5) the problem of whether qualifications of an oath are intrinsic or
extrinsic, and

(6) the problem of reference to oath when the debtor is deceased or is a
corporate body.

46 Reference to the debtor’s oath is not a satisfactory mode of proof. It
excludes the testimony of independent witnesses and restricts the evidence
to the word of the least independent witness, the debtor himself, which must
be accepted ‘however palpably and disgracefully false it may appear’ (Hunter
v Geddes (1835) 13 S. 369, per Lord Jeffrey at p. 377). The circumstances of
modern business, where many transactions are carried on by incorporated
companies, make the procedure even less appropriate.

47 The law relating to proof by writ is also in an unsatisfactory state.
For example, there has been conflict of judicial opinion, not yet conclusively

~ resolved, as to whether the writ must be dated after the end of the prescriptive

period to afford acceptable evidence of resting owing. Further, the recovery
of a debt may depend upon the accident of the existence of unsigned jottings
or the acceptance of some writ of the creditor which can be treated as
constructive writ of the debtor. It is plainly right that a writ of the debtor
acknowledging or admitting the debt should have the effect of interrupting
prescription, but some clarification is required as to the nature and
characteristics of the writing which will have that result.

48 As a matter of legal principle, the substitution of this limited mode of
proof of certain claims after the expiry of a prescribed period is open to
serious criticism. The logical penalty upon a creditor who fails to pursue
such claims timeously is that he should be denied a right of action, or even
that the obligation should be totally extinguished, and the greater severity
of the penalty might be mitigated by permitting a longer period for recovery.
To substitute proof by oath of the debtor for proof at large confers legal
advantage on the dishonest debtor. To permit obligations of a short term
character to be recoverable for twenty years solely because there is writing of
any kind, even constructive writ, seems unjustifiable ; written acknowledgement
or admission by the debtor should suspend the operation of prescription but
the law should state precisely the kind of writing necessary to have that effect.

49 The views expressed in the five preceding paragraphs were included in
paragraphs 33 to 35 of the Memorandum, and on consultation our proposal
to abolish proof by writ or oath in relation to these prescriptions received
general approval.

We recommend that the special requirements as to proof of the constitution,
or the constitution and resting owing, of obligations imposed by the present
shorter prescriptions should be abolished.
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Triennial and Quinquennial Prescriptions

50 We consider that it is right that a short period of prescription should
apply to obligations of the kinds affected by thesetwo prescriptions but that
the method of attaining that object by specifying a series of particular claims
to which two different periods of prescription apply is undesirable. It has
resulted in a large volume of litigation to determine whether marginal cases
were affected by the prescription statutes and has led to distinctions which
are difficult to justify. For example, the triennial prescription of ‘housse
mailis’ applies to rents of urban houses but not farms, whereas the quin-
quennial prescription of arrears of ‘maills and dewties of tennents’ applies
to rents of both urban and rural subjects; the triennial prescription applies
to a solicitor’s professional fees and disbursements made in a professional
capacity but not to advances made in the capacity of factor to his client.
Moreover, the particularity of specification of categories, interpreted by old
decisions, tends to rigidity of construction and the exclusion of obligations
under new types of transaction which cannot be fitted into any of the precise
categories expressed in the statutes. We think it preferable that the legislature
should prescribe a much broader class of rights and obligations to which a
short period of prescription would apply, thus giving the courts a wider
discretion by way of interpretation and enabling new types of transaction
within the general class to be accommodated without the need for amending
legislation.

51 The triennial and quinquennial prescriptions apply only to debts not
founded upon written obligations. This restriction has much decreased the
field of their application in modern times, when the increase in literacy and
the facilities of typing and reproduction of writing have resulted in more
obligations, even comparatively minor ones, being reduced to writing. We
consider that the applicability of a short period of prescription should be
determined primarily by the nature and importance of the transaction and
that, while it should be open to parties to elide the application of the
prescription by contracting in solemn form such as attested writ, the operation
of a short prescription should not be excluded in the case of obligations of a
short-term character merely by reason of the existence of the kind of informal
writing used in modern business practice.

Sexennial Prescription—Bills of Exchange and Promissory Notes

52 The main criticism which we make of this prescription is with regard to
the length of the period. Bills of exchange and promissory notes are now
generally granted in transactions of a comparatively short-term character
and we consider it would not be unfair to creditors and would afford
reasonable protection to debtors if the period of prescription were reduced.

Septennial Prescription—Cautionary Obligations

53 We make two major criticisms of this prescription. The first is that it
is now of little practical effect. The requirements for its application are so
well known to creditors and so easily avoided by framing cautionary
documents in the form of joint and several obligations or separate guarantees
that the application of the prescription is habitually excluded. Our
examination of the reported cases has disclosed none of importance on the
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prescription more recent than 1893, which may reflect the fact that techniques
of avoidance by creditors have virtually eliminated it as a factor of importance
in cautionary transactions. In effect a guarantor remains liable until his
obligation is extinguished by the long negative prescription, which seems an
unduly lengthy period for an obligation of this character, frequently
undertaken without consideration. The second criticism is that the
prescription commences to run from the date when the guarantee is given
instead of the date when the obligation of the guarantor becomes enforceable.
If the object of the law of prescription is to cut off the right of a creditor to
enforce a claim which, with reasonable diligence, should have been pursued
earlier, it follows that an obligation of guarantee, which is initially a contingent
obligation, should be affected by prescription only from the time when the
principal debtor fails to pay and the guarantor’s obligation arises.

54 One effect of the prescription is that creditors will not accept a guarantee
in the convenient form of a single deed by the principal debtor incorporating
also the obligation of the guarantor. Hence it is usually impracticable to
incorporate in one trust deed a debenture by a Scottish company secured
over its assets and a guarantee by its subsidiaries with security over their
assets, as is normally done in England. The result can be attained by having
separate deeds, but this method is less convenient and unfamiliar to English

financial institutions who tend to advise instead an issue of unsecured loan
stock.

55 We consider that the defects of the existing prescription should be
removed by providing for a short prescription applicable to cautionary
obligations of all kinds, however constituted, which should run only from
the date when the obligation of the cautioner became prestable.

Vicennial Prescription—Holograph Writs

56 When this vicennial prescription was introduced the period of the long
negative prescription was forty years. Since the latter has been reduced to
twenty years the vicennial prescription has largely become redundant. The
vicennial prescription applies whether interest has been paid or not and it
does not run against minors during nonage, but apart from these specialties
obligations contained in holograph writings to which the vicennial prescription
applies would be cut off with more decisive effect by the long negative
prescription. We consider that the continuance of a separate vicennial
prescription of holograph writs is no longer necessary.

Existing Shorter Prescriptions—The Need for Statatory Restatement

57 In addition to the particular defects which we have mentioned in
paragraphs 50 to 56 there are certain general criticisms applicable to all the
gxisting shorter prescriptions. The law has been developed in a series of
unrelated enactments which provide for different categories of rights and
obligations, varying periods of prescription having different effects. The
relevant statutes have been enacted at various times over several centuries,
the most recent of them almost two hundred yearsago. From this background

certain inevitable disadvantages arise. In particular:
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(1) The terminology of the legislation is archaic or, at least, outmoded and
its construction depends on contemporanea expositio, so that the meaning
of modern business transactions has to be found in the context of the
understanding of the distant past. ‘It may be unfortunate that the
obligations of business men in a commercial community should still depend
on the doubtful interpretation of statutes which are three to four hundred

years old’ (Haydock v Fargquharsons (Aberdeen) Ltd 1965 SLT 240 at p. 242).

(2) The enactment of the law piecemeal in compartments has militated
against the development of a comprehensive logical scheme of shorter
prescription.

(3) As aresult, no easily comprehensible general rules of law are available
to assist the business man in determining his policy with regard to the
timeous enforcement of commercial obligations.

58 In paragraph 43 of the Memorandum we expressed the view that the
law relating to these shorter prescriptions should be re-stated in a
comprehensive statute with such amendment and rationalisation as might be
thought appropriate. The opinions of those consulted by us almost
unanimously favoured reform on these lines.

We recommend that the existing statutes relating to the triennial, quinquennial,
sexennial and septennial prescriptions should be replaced by statutory
provisions introducing a new short negative prescription of more general
application. The vicennial prescription of holograph writings under the
Prescription Act 1669 (c. 14) should be abolished.

GENERAL PRINCIPLES OF REFORM

59 We consider the principal problems relating to the amendment of the
law of the shorter prescriptions under four main headings:

(1) the scope of the prescription, ie the nature of the rights and obligations
affected (paragraphs 60 to 67),

(2) the period of the prescription (paragraphs 68 to 83),
(3) the effect of the prescription (paragraphs 84 to 88),

(4) the extension and interruption of the prescriptive period (paragraphs
89 to 93).

The Scope of the New Short Prescription

60 We have already noted the disadvantages of the principle of specifying
particular kinds of rights and obligations to which the existing shorter
prescriptions apply. In England and Wales the Limitation Act 1939 adopts
a more comprehensive criterion and imposes a statutory limitation of six
years upon the time for bringing certain broad categories of actions,
principally actions founded on simple contract or tort and actions for an
account, with a provision that an action upon a speciality, eg on a contract
under seal, may be brought within a longer period of twelve years. We favour
this broader approach and suggest the introduction of a new uniform short
negative prescription on these lines. We exclude at this stage rights and
obligations arising from delict and breach of contract (other than specific
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implement) which would involve an addition to the existing law rather than
amendment of it, and we deal separately with those matters in Part V of this
Report. We include rights and obligations based on contract and unilateral
promises, since in Scotland the latter may create enforceable obligations.
We also include rights and obligations of accounting, since many obligations
of accounting have a contractual basis, but we should make it clear that the
short prescription suggested should be applicable to all rights and obligations
of accounting, whether involving obligations ex contractu or not, but excluding
accounting for trust funds. At present the shorter prescriptions do not
apply to legal rights in succession and we think that the new short
prescription should also not apply to such rights or to the prior rights of a
surviving spouse under the Succession (Scotland) Act 1964. As we make
clear in Part VII, claims for legal rights and these prior rights will be subject
to the long negative prescription. Rights and obligations arising under a
contract of partnership or agency should be excluded from the new
prescription (see paragraph 73 below). As stated above, it is provided in
English law that an action upon a speciality may be brought within a longer
period of twelve years. We consider that it is desirable that there be a
similar provision in Scots law to the effect that certain specified obligations
should not be subject to the new prescription, but should be subject to the
long negative prescription. In paragraph 45 of the Memorandum we
suggested that the obligations which should be excepted from the application
of the new prescription might be defined by using the well-known
classifications of attested and non-attested writs, and that contracts, promises
and obligations of accounting founded on attested writs should be exempted
from the application of the new prescription. We invited views on this
matter generally but no alternative basis of exclusion was proposed.

61 Inparagraphs46and 47 of the Memorandum we put forward suggestions
as to the character of the obligations to which the new short prescription
should apply. We consider these suggestions further in the following
paragraphs with certain amendments resulting from consultation.

62 We suggested that the new short prescription should apply to all rights
and obligations based on contract or promise but only in so far as they
involved payment of money. We also suggested that in the case of rights
or obligations of which the payment of money formed only part, eg a part-
exchange transaction, the new short prescription should not preclude the
right to require performance of any part of the obligation outstanding at
the expiry of the prescriptive period other than the payment of money.
Certain of those whom we consulted pointed to the problems of defining
obligations for payment of money and of making appropriate provision for
the situation where a contract involved mutual obligations requiring payment
of money by one party in exchange for an undertaking of another kind.
We have given further thought to these problems and have come to the
conclusion that the most satisfactory solution is that the short prescription
should apply to obligations arising from contract generally, as is the case
in England, and to obligations arising from promise, instead of restricting
its application to obligations which involve the payment of money. This
extension of the scope of the short prescription will prevent inequities which
might result in mixed contracts from the operation of a prescription which
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extinguishes some of the obligations while leaving others unaffected. More-
over, we believe that the wider application of the prescription will not in
practice increase substantially the number of cases in which it will apply:
the person entitled to enforce an obligation involving performance will seldom
be content to wait for implement of it for any lengthy period.

We recommend that the new short prescription should apply to rights and
obligations arising from contract (other than breach of contract), promise, or
specific implement and te obligations of accounting, except accounting for
trust funds. The prescription should not apply to rights or obligations
constituted by attested writs.

63 We considered whether the scope of the proposed new short prescription
should embrace also obligations founded upon unjustified enrichment, eg
restitution, repetition, recompense, and obligations resulting from negotiorum
gestio. These obligations arise ex lege in contrast to rights and obligations
arising from agreement and promise, and it is arguable that to bring them
within the scope of the new short prescription would confuse the principle.
If, however, these obligations were excluded and were left to be cut off
ultimately by the long negative prescription, much of the purpose of the
new short prescription would be defeated as after the expiry of the shorter
period the creditor might be in a position to found a claim upon recompense.
We came to the conclusion that because of these practical considerations
such obligations should be brought within the scope of the new short
prescription. No criticism of this suggestion was made in consultation.

We recommend that the new short prescription should apply to all obligations
based upon unjustified enrichment.

64 We thought it proper in paragraph 47 of the Memorandum to direct
attention to certain particular categories of obligations which we suggested
should be affected by the operation of the new short prescription. Those
mentioned were obligations of accounting, bills of exchange, promissory
notes and cautionary obligations. In paragraph 94(12) we made it clear
that the prescription would not apply to a banknote. As regards the definition
of cautionary obligations, we suggested (in -paragraph 94(12) of the
Memorandum) that for the purpose of the prescription a cautionary obligation
should include any transaction whereby one or more persons made himself
or themselves cautioners or guarantors for another and, where more than
one person was bound in any document as principal, any of such persons
should be deemed a cautioner unless the creditor established that such person
had received money or credit in reliance on the document. No criticism
was directed by those whom we consulted against the inclusion of these
special categories within the class of obligations to which the new short
prescription would apply, but some considered that a person bound as
principal should not be treated as a cautioner. Upon further consideration
of this point we remain of the view that such a provision is necessary, since
without it avoidance of the prescription could be effected by framing
cautionary obligations in a form which would bind the cautioner ostensibly

as principal.
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We recommend that the new short prescription should apply to bills of
exchange and promissory notes (except banknotes) and also to cautionary
obligations, including obligations constituted in a form in which the cautioner
is bound as principal.

=

65 Certain kinds of rights and obligations would be excluded from the
operation of the new short prescription. In particular:

(1) As already mentioned in paragraph 60 of this Report, contracts,
promises and obligations of accounting founded on attested writs should
be excepted. However, in paragraph 47 of the Memorandum we made it
clear that cautionary obligations, however constituted, should be subject
to the prescription. Our reason for doing so was that many cautionary
obligations are created by attested writs and to extend the exclusion to
them would largely result in denying the benefit of the prescription to
cautioners. Our consultations disclosed general agreement with that
suggestion.

(2) Rights and obligations of a kind excluded from the operation of the
long negative prescription, such as those based on trust, res merae facultatis
and real rights in heritable property would normally be excluded from the
scope of the new short prescription as above defined, but should specifically
be excluded from it even where some element of enforceable obligation to
pay money is incidentally involved.

(3) Rights relating to land would in most cases be automatically excluded
from the effect of the new short prescription by reason of the fact that
they are normally constituted by attested writs but there should be a general
exclusion of such rights in order to cover those which might be created
otherwise, eg by holograph writing.

We recommend that the new short prescription should net apply to rights
and obligations of a kind excluded from the operation of the long negative
prescription, or to rights relating to land.

66 In paragraph 48 of the Memorandum we suggested that there should
be a special exemption from the short prescription in the case of money
transactions between specified classes of relatives, namely, husband and wife
and parent and child. We had in mind particularly loan transactions between
near relatives where obligations are frequently not pursued with the same
vigilance as in commercial transactions or loans between strangers, and we
considered that forbearance to press for repayment within the circle of a
family should not result in the loan becoming irrecoverable after the expiry
of the period of the short prescription. We suggested, however, that even
within these degrees of relationship, the short prescription should apply as
from the death of the creditor, or the divorce or judicial separation of the
parties when the transaction was between spouses. On consultation some
criticism was directed against this proposal to exclude from the ambit of the
prescription this special category of transactions defined on a basis of family
relationship. Family loans are frequently made without specification of any
fixed date of repayment and one of the alternative suggestions made in
paragraph 57 of the Memorandum was that the period of the prescription
should commence from the date when the loan was made if no date of
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r%payment of a loan was specified. On consideration of the views expressed
by those consulted we have not adopted that alternative (see paragraph 79
below) and we now propose that in such a case the prescription should
commence to run from the date when a demand for repayment is made.
The argument for creating a special exclusion for loans between members
of a family thus loses much of its force, and we depart from our original
suggestion.

We recommend that there should be no special exclusion from the operation
of the new short prescription of loans between relatives.

67 We consider that a short prescription on the lines which we have
suggested would provide an intelligible guide to persons concerned in contracts
and obligations to account. If the character or mmportance of the transaction
were such as to render exclusion of the short prescription desirable, the
parties could ensure that the transaction was constituted in a manner which
would except it from the short prescription. For the generality of less
important transactions there would soon be a general understanding that
rights arising from them must be pursued within the period of the short
prescription.

The Period of the New Short Prescription

68 We think it would be of advantage if a single uniform period were
established for the new short prescription. In England the period is six
years, but we are aware that suggestions have been made that that period
is now unduly long. In the case of commercial contracts the period of six
years is out of line with the much shorter periods prescribed by certain
Continental systems, and the possibility of participation in the Common
Market strengthens the case for a shorter period. In paragraph 50 of the
Memorandum we suggested for consideration that a uniform period of five
years was adequate, subject to special provisions as to the effective date of
commencement of the period in the case of particular kinds of obligations.
We also expressed the hope that, in the interests of having a uniform period
throughout the United Kingdom, the period in England might be reduced
to five years. There was general acceptance among those consulted of the
adoption of a single period. Opinions varied slightly as to the length of the
period, but the majority of these who replied favoured the period of five
years which we suggested.

We recommend that the period of the new short prescription should be five
years.

Time of Commencement

69 We have examined the effect of the new short prescription in relation
to particular kinds of obligations and have considered particularly the date
from which the prescription should run in various circumstances.

Ordinary Contracts

70 The general rule should be that the prescription commences to run when
the right becomes enforceable, ie when the obligation becomes prestable
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and the creditor is entitled to sue. In the case of the types of obligation
affected by the existing triennial prescription, house rents (which would now
extend also to rents of other subjects), board and lodging, aliment, wages
and salaries and accounts for goods supplied retail, our proposal involves
an extension of the existing period but if, as we afterwards suggest, the effect
of the new prescription is to cut off the right altogether, some extension of
time seems to be reasonable.

Continuing Accounts and Long-term Contracts

71 Special provision would be required with regard to the date of
commencement of the prescriptive period in the case of continuing accounts
(eg accounts between merchants, and banking and other cash accounts) and
long-term contracts (eg building or engineering contracts). In the case of
continuing accounts we suggest that the prescription should run from the
date of the last item of the account, excluding merely formal entries of charges
inserted by one party as distinct from transactions in which the other actively
participates. The death or bankruptcy or liquidation of either party should
terminate the account. In the case of a firm, a change in the personnel of
the partners should not terminate the account so long as any partner of the
former firm continued as a member of the new firm, but the bankruptcy
of any partner should have that effect. As regards long-term contracts we
suggest that the prescription should run from the date when the last item
of the contract becomes due for payment.

Accounts for Services

72 We suggest that accounts for services, including disbursements and
outlays incidental to the performance of the services, should be treated as
continuing accounts whether they relate to a single transaction or to a series
of unrelated transactions, ie prescription would commence to run from the
date of the last item of the account. The ‘last item of account’ should include
any genuine and significant item in respect of service rendered or disbursement
or outlay incurred on the direct instructions of the client or customer or
in carrying out instructions previously given. The death or bankruptcy or
liquidation of either party should terminate the account. In the case of 2
firm a change in the personnel of the partners should not terminate the account
so long as any partner of the former firm continued as a member of the
new firm, but the bankruptcy of any partner should have that effect.

Partnership and Agency

73 Rights and obligations arising under a contract of partnership or agency
should not be subject to the short prescription so long as the partnership
or agency continued to exist. Upon liquidation of the partnership, or the
formation of a new partnership, or upon termination of the agency, rights
and obligations arising from the contract should prescribe within five years
from the date upon which they became prestable in terms of the dissolution
or termination arrangements.

Banking Transactions
74 The legal relationship betwen banker and customer is that of debtor
and creditor, not trustee and beneficiary. Accordingly the short prescription
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should apply to current bank accounts and deposits. At present in Scotland
the long negative prescription applies to banking transactions and, whether
the bank is debtor or creditor, commences to run from the date of the
deposit or advance (Macdonald v North of Scotland Bank Ltd 1942 SC 369).
In England the legal position is different. When the bank is debtor, the
six years’ prescription under the Limitation Act 1939 commences to run
against the customer only when repayment is required by him; when the
bank is creditor, however, the transaction is in the nature of a loan repayable
from the time when it is made and prescription commences to run immediately.
In paragraph 55 of the Memorandum we suggested that in banking
transactions prescription should run from the date when the customer
requires payment in the case of current accounts or deposits where the bank
is debtor, and in the case of current accounts where the bank is creditor,
from the date of the last item of the account other than merely formal
entries such as the bank’s charge for keeping the account. The Committee
of Scottish Bank General Managers submitted valuable criticisms of these
suggestions. In particular it was pointed out that for the short prescription
to run from the date of the last item of account in the case of overdrawn
current accounts (ie where the bank is creditor) would be inequitable in view
of the large number of dormant accounts of this type which banks maintain.
As a result, we suggest that in the case of overdrawn current accounts the
prescription should run from the date when the bank requires payment from
the customer. Our proposal for bank current accounts and deposits may
therefore be briefly stated—the prescription would run from the date when
the creditor demands repayment. Our suggestions on the starting point of the
new short prescription would leave the long negative prescription to run (as
at present) from the date of the transaction, ie from the date of deposit in
accounts where the bank is debtor, and from the date of advance in accounts
where the bank is creditor. Thus banks would still be able to dispose of their
ledgers within a fixed period of time.

Guarantees

75 The date when the liability of the guarantor would emerge would depend
upon the construction of the document of guarantee. The rules suggested
in the next three paragraphs should apply in the absence of express contractual
provision.

Liability of guarantor to creditor

76 Since the liability of the guarantor to the creditor arises on default in
payment by the principal debtor, the short prescription would commence
to run in favour of both principal debtor and guarantor at the same time.
In paragraph 56(1) of the Memorandum we suggested that in the case of a
guarantee of a banking account the prescription should commence to run
against the bank from the date of the last item of the account. After
consultation we have come to the view that it is unnecessary, and may be
unfair, to make this exceptional provision in the case of a banking account
and that the prescription should commence to run on default in payment by
the principal debtor.
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Liability of principal debtor to guarantor

77 The principal debtor is liable to indemnify the guarantor from the time
when the guarantee is given, but prescription of the right to indemnification
would only begin to run when the guarantor actually made payment to the
creditor. Apart from prescription, of course, the guarantor may require
the principal debtor to pay the creditor at an earlier period, even before
any demand for payment has been made by the creditor, since he is entitled
to relief from his obligation at any stage.

Liability of co-guarantors inter se

78 The right of a guarantor to recover from his co-guarantors any amount
paid by him to the creditor in excess of his proportionate share arises only
when he has actually made the payment. Accordingly prescription of his
claim to recover the excess from his co-guarantors would run from the time
of such payment.

Loans

79 When the document constituting the loan gives a fixed date for repayment,
prescription would commence to run from that date. When no date of
payment is prescribed or when the loan is repayable on demand, we put
forward alternative suggestions (in paragraph 57 of the Memorandum) that
prescription should run from the date when the loan is made or that
prescription should run from the date when a demand for payment is made.
On consideration of the views expressed on consultation we have decided
that the latter alternative is preferable.

Bills of Exchange and Promissory Notes

80 The general principle would remain applicable that the hability of any
party to a megotiable instrument depends upon the express terms of the
instrument itself, and prescription would run from the stipulated date of
payment, irrespective of the time of the acquisition by the holder. In the
absence of stipulations to the contrary the rules suggested in the next two
paragraphs should apply.

Liability of acceptor

81 The liability of the acceptor would commence at the time when the
instrument matured, unless acceptance was conditional upon presentment
for payment; in that event the date of presentment would be the date of
commencement of liability. Where the instrument is payable at a fixed
period after date or on demand or sight, liability would arise only on present-
ment. Where the instrument is payable on demand, liability would arise
on the date of its issue. In the case of bills of exchange where days of grace
are allowed, liability would commence only on the expiry of the days of
grace. In all these cases the period of prescription would commence from
the date when liability arose.

Liability of drawer or indorser

82 The liability of the drawer or an indorser arises only when the instrument
has been presented and dishonoured. It is suggested that prescription should
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::ommence to run in favour of the drawer or an indorser only when he had
received notice of dishonour, or, where notice of dishonour was dispensed
with, from the date of dishonour. When an instrument is presented and
dishonoured, and then re-presented and again dishonoured, prescription
would commence from the date when he receives notice of the first dis-
honouring. These proposals were included in paragraph 58 of the
Memorandum and on consultation it was suggested that it would be simpler
and clearer in practice if provision were made that, subject to the express
terms of the instrument itself, the prescription should run from the same
date for all parties. We have considered this suggestion but, while we
acknowledge that it has the merit of simplicity, we think that our original
proposals are more consonant with legal principle.

Payments in respect of Ownership or Occupation of Land

83 Liability for periodic payments in respect of the ownership or possession
of land (eg feuduties, ground annuals, rents or wayleaves) should prescribe
upon the expiry of five years from the date when each payment became due.
The expiry of the prescriptive period should not bar actions for recovery
of possession of the property on the ground of non-payment (eg irritancies
or removings), but it should render incompetent all forms of action designed
to recover the payments, eg actions of maills and duties or sequestrations
for rent or the enforcement of hypothecs. :

We recommend that, in the case of each of the categories of transactions
referred to in paragraphs 70 to 83, the new short negative prescription should
run from the date or event proposed in the relevant paragraph as appropriate
for the particular transaction.

Effect of the New Short Prescription

84 We suggested in paragraph 48 that when a creditor delays unreasonably
to enforce an obligation to which the short prescription applies, either he
should be denied a right of action upon the obligation or the obligation itself
should be extinguished. If the former alternative is adopted, the effect of
the prescription is procedural; the creditor may not directly enforce his
right by court action but he may have recourse to any other legal means of
enforcing payment, such as security orlien. If the latter alternative is adopted
the effect of the prescription would be more than procedural; the obligation
would be completely extinguished and any security right ancillary to the
obligation would fall with it. This is the present effect of the septennial
prescription although not of the other shorter prescriptions of Scots law.
The choice between these two alternatives is not easy, and comparison of
the solutions favoured by other legal systems gives no decisive guidance.
We have, however, been greatly assisted by the careful analysis of the question
by the New South Wales Law Reform Commission in 1967 and by the
Ontario Law Reform Commission in 1969 in their respective Reports on
Limitation of Actions. It is not without significance that, .although in New
South Wales and in Ontario the foundation of the law is English law which
provides a time-bar for the remedy but not the right, both of these
Commissions come to the conclusion that in future the right should be
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extinguished with the remedy. The New South Wales Commission made
one exception, which the Ontario Commission did not accept, in cases where
a creditor has a possessory lien on goods, and we refer to this again in
paragraph 88. We set out in the next three paragraphs the difference in
effect of the two alternatives and the principal arguments for and against
the adoption of one or other of them.

85 1If the effect of the prescription is procedural the result would be that
after expiry of the prescriptive period the creditor would have no right to
recover the debt by court action or arbitration process, nor would he be
entitled to plead the debt by way of compensation or as a counter claim,
nor to claim it in any process of sequestration or liquidation. The creditor
could enforce his claim by any other means not affected by the prescription
such as security or lien, except that distraint for payments in respect of the
ownership or occupation of land, which may be regarded as a special form
of security, would also be incompetent. If the debtor made payment after
the expiry of the prescriptive period, he would not be entitled to recover
under a condictio indebiti since the obligation still subsisted. On the other
hand if the effect of the short prescription were to extinguish the right or
obligation, not only would all the rights of recovery, claim and counter-claim
above-mentioned be lost but the creditor could not enforce his claim by way
of security or otherwise since the principal obligation to which these rights
were ancillary would have ceased to exist.

86 The principal arguments in favour of adopting a short prescription
which is procedural in effect are:

(1) The adoption of the principle of limitation of action rather than
extinction of obligation would be consonant with the principles of the
law of England, and the harmonisation of the Scottish and English systems
is a valuable immediate objective. As stated in paragraph 68 above, we
hope that the periods of the respective short prescriptions in the two
countries can be brought into line.

(2) Our suggestions involve both an extension of the scope of the shorter
prescriptions and, in the case of some kinds of obligation, a reduction in
the prescriptive period. In these circumstances the enlargement of the
effect of prescription so as to extinguish the obligation completely might
well be too drastic a reform.

(3) There may be many cases where a creditor is content to rely upon
adequate security without involving the debtor in the costs of litigation
or in sequestration. The object of prescription is to protect the debtor
against old claims, not to accelerate his financial embarrassment.

87 The main arguments in favour of making the short prescription extinctive
of the obligation are:

(1) To treat prescription as extinguishing obligations would be in
consonance with the general philosophy of Scots law, where procedural
rules are normally the handmaid of substantive law rather than a mode of
expressing it.
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' (2) The procedural alternative has manifest disadvantages from the point
of view of the debtor and his cautioners:

(@) The debtor would not be entirely freed from his debt until the expiry
of the period of the long negative prescription.

(b) The present rule is that cautionary obligations are cut off completely
by the septennial prescription. To substitute limitation of the right of
action might expose the cautioner after the lapse of the period of
prescription to manoeuvres on the part of creditors to secure payment of
the sum due by him as obligant.

(3) If the effect of the prescription is merely procedural, the debtor would
always be exposed to the risk of actions abroad, and that even in systems
with the same or a shorter period of prescription. Most foreign systems
regard prescription as pertaining to substance rather than procedure.
They will not apply our rules because they are procedural, and they will
not apply their own because—if the proper law of the transaction is
Scots law—=Scots substantive law applies.

(4) To make the short prescription extinctive of the obligation would
simplify the statement of the law. If it is considered that the right of
the creditor to enforce payment by utilising collateral rights of security
should continue despite the expiry of the period of prescription, we consider
that it would be practicable to provide that collateral rights should not
prescribe although we realise that this would be inconsistent with the
general principle.

88 The choice between the procedural and the extinctive alternatives and
the principal arguments for and against the adoption of one or other of
them were discussed fully in paragraphs 60 to 63 of the Memorandum and
we invited views upon the question of which of the alternatives would be
preferable. In formulating our proposals in the Memorandum we adopted
the extinctive with the alternative proviso that collateral rights would not
prescribe, but we emphasised that we had reached no concluded view on the
matter. The extinctive alternative was favoured by the great majority of
those whom we consulted and we accept their views. On the matter of
collateral rights different views were expressed on consultation, and we have
given further consideration to the subject. Collateral rights for this purpose
include (a) rights of security, whether over heritable or moveable property
(although the exemption of obligations constituted by probative writing will
in most cases preserve the obligations for which heritable securities are
granted from the effect of the short prescription) and (b) rights which involve
retention of possession, such as retention and special and general liens,
whether or not enforceable by a power of sale. We consider that so long
as a creditor holds a sufficient security it would be inconvenient to both parties
if he were compelled to enforce it or lose the benefit of it altogether, and
accordingly that the short prescription should not affect a right of security
even although the obligation to which it relates has prescribed. We have
found more difficulty in reaching a conclusion with regard to rights of retention
of possession, but on balance we propose that they also should be saved
from extinction by the short prescription. Where the creditor has a power
to sell the retained article, as in the case of a factor’s lien or an innkeeper’s
lien, his position is analogous to that of a security holder, and the New South
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Wales Law Reform Commission in its Report on Limitation of Actions
(paragraph 315) recommended that short prescription should not apply to
such rights. We agreed with that view. Even where the creditor has no
power of sale, however, and has only a possessory lien, we consider that the
short prescription should not extinguish the right. For example, a banker
may have a lien over securities lodged with him by his customer and it
might be contrary to the interests of the customer if, in order to avoid the
effect of the prescription, the banker were required to pursue for the debt,
and in effect compel his customer to realise some of the securities, possibly
at an inopportune time.

We recommend that the new short prescription should extinguish all rights
and obligations of the kinds specified but that collateral rights, such as
rights in security and rights of retention of possession, should not be affected
by the extinction of the principal obligation.

Extension and Interruption of the Prescription

Court Action

89 We suggest that the running of the proposed short prescription should
be interrupted by founding on the right or document in any competent
judicial process during the prescriptive period, even if that process is not
completed or pursued to an effective conclusion. Founding upon the right
or document would include founding upon it by way of counter-claim in a
judicial process; founding upon it in a claim in a process of multiplepoinding
or ranking and sale, and founding upon it in presenting or concurring in a
petition for sequestration or liquidation of the debtor. For this purpose
‘judicial process’ would include any competent arbitration proceedings. The
effect of interruption should be that the prescription would commence to
run anew as from the date of the interruption.

Disability

90 The present law adopts no clear policy in relation to the disability of
the creditor. Minority affects the running of the quinquennial and sexennial
prescriptions but does not affect that of the triennial and septennial
prescriptions. In paragraph 66 of the Memorandum we suggested that
pupillarity, minority or legal disability should, in accordance with English
practice, affect the new short prescription. On consultation opinions were
expressed that the prescription should not be extended on account of
pupillarity, minority or legal disability. We consider, however, that in the
case of a comparatively short period of prescription it might be inequitable
to disregard the effect of pupillarity, minority or disability as valid reasons
for failure to press a claim, and we adhere to our proposal.

Acknowledgement of the Debt

91 We consider that a creditor should not be required to initiate a judicial
process if the debtor is willing to make a written acknowledgement of the
debt. It would be necessary, however, to prescribe the kind of writing which
would be sufficient. We suggest that the writing should acknowledge in
clear terms that the right or claim is renewed as of the date of the document,
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1hat it should be granted by the debtor or an agent of the debtor duly
authorised to do so and that it should be made to the creditor or his accredited
agent. In the case of a bill of exchange or promissory note, the acknowledge-
ment should comply with the requirements of law for a document of that
kind, ie a fresh bill or promissory note would be granted. In the case of a
guarantee it should be such an acknowledgement as will amount to a renewal
of the guarantee, when read along with it. The effect of any such writing
should be to renew the obligation as from the date of the writing and the
prescription would run anew from that date. An acknowledgement of a
pecuniary debt or liquid amount should bind the person making the
acknowledgement and his successors but not any other person, eg a
co-obligant.

Payment to Account of Principal or Interest

92 We consider that, when the claim is for a pecuniary debt or liquid
amount, any payment by the debtor to account of principal or interest should
have the effect of extending the prescription so that prescription commences
to run afresh from the date of the payment. If a partial payment is made
to account of any periodic payment such as rent or interest, the effect should
be to extend the prescription in respect of both the principal and the unpaid
balance of the periodic payment concerned. A payment made to account
of a pecuniary debt or liquid amount by one of several co-obligants should
bind all other co-obligants.

Fraud, Concealment and Error

93 1t is a defence to the existing triennial prescription that the creditor
has been induced by the action of the debtor to refrain from pursuing the
claim within the prescriptive period. We consider that on equitable grounds a
defence against the suggested new short negative prescription should similarly
be available to the creditor if he has been deterred from taking action within
the prescriptive period by fraud or concealment by the debtor or by etror
on the part of the creditor, but only where the error has been induced by
the words or conduct of the debtor. For the purposes of such a defence
the actions of any person through whom the creditor or debtor claimed or
from whom the creditor or debtor derived right should be regarded as actions
of the creditor or debtor respectively and the actions of an agent for either
party should be regarded as the actions of his principal. The effect of such
fraud, concealment or error should be to defer the commencement of the
prescription until the date when the fraud, concealment or error was
discovered by the creditor or could, with reasonable diligence on his part,

have been discovered.

We recommend that the running of the new short prescription should be
interrupted by court action, the pupillarity, minority or legal disability of
the creditor, payment to account of principal or interest, or fraud, concealment
or error in accordance with the suggesiions made in paragraphs 89 to 93.
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PART V

Rights and Obligations based on
Delict, Quasi-delict and Breach of Contract

EXISTING LAW

94 In Scotland actions founded on delict or quasi-delict (other than those
causing personal injury) may be brought at any time within the period of
the long negative prescription, although in particular circumstances delay
may affect the mode of trial. Limitation of actions for damages in respect
of personal injuries is regulated by modern statutory provisions contained
in the Law Reform (Limitation of Actions, etc.) Act 1954 and the Limitation
Act 1963. This limitation is considered separately in Part VI of this Report,
and rights and obligations relating to damages in respect of personal injuries
are excluded from the scope of the short prescription proposed in the following
paragraphs. In our consideration of these matters, delict should be

understood as including quasi-delict.

CRITICISMS AND SUGGESTIONS

95 It seemed to us that there were good reasons for the law requiring a
pursuer in an action of delict to initiate legal process earlier than twenty
years after the occurrence of the event which gave rise to the claim. It is
undesirable that a person who has committed a delict should remain under
threat of an action for reparation for a lengthy period: the possibility of
having to defend legal proceedings based on defamation or negligence is
normally a cause for anxiety to the person concerned and there should be
a limit of time after which he need no longer have such distracting fears.
Moreover, it is in the interests of justice to both parties that proceedings
are commenced as soon as is reasonably possible before the recollection of
witnesses has become impaired. In England the Limitation Act 1939
provides that actions founded on tort (other than actions of damage for
personal injury) may not be brought after the expiration of six years from
the date on which the cause of action has accrued. We have looked at the
various categories of delicts and have come to the conclusion that in general
there is no reason why the pursuer in an action based on delict should not
be required to commence it within a reasonably short period after the
occurrence of the delict.

Nature, Effect and Period of the Prescription

96 Consistently with our proposal that the effect of the new short
prescription should be to extinguish the rights or obligations affected, we
suggested in paragraph 79 of the Memorandum that rights and obligations
based on delict (other than rights and obligations for damages for personal
injury) should be extinguished after the expiration of five years from the
date of the delict. Our proposals on this subject were accepted by most of
those who commented on them.
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~+1 The point of time from which the prescription begins to run would
depend on the circumstances of the case. In paragraph 80 of the
Memorandum we suggested that in general the prescription should commence
to run when the right becomes enforceable, ie when the damage is, or could
with reasonable diligence have been, ascertained by the aggrieved party.
Where the act, neglect or default giving rise to the delict is a continuing one,
the period should run from the date when the act, neglect or default ceased.
If the damage caused by the act, neglect or default is not immediately
ascertainable, the period should run from the date when the damage is, or
could reasonably have been, ascertained by the aggrieved party. In Part VI
of this Report we suggest that, in the case of delicts which cause personal
injuries, the three-year period of limitation should begin to run from the
date when all the material facts of a decisive character relative to the claim
are ascertainable. In the case of pecuniary loss or damage to property, with
which this Part of this Report is concerned, we suggest a narrower approach,
namely, that the start of the five-year period of prescription should be
deferred, in circumstances where the fact that such damage has been caused
by the delict is not immediately ascertainable, only to the date when that
fact is, or could with reasonable diligence, have been ascertained. We think
that this more limited extension is justified. In the case of delicts which
cause personal injuries, the material facts relating to causation, the ground
of action and the person liable may in certain circumstances, as when
injuries result from industrial disease, be difficult to ascertain. Also, the
period of limitation suggested is only three years. In the case of pecuniary
loss or damage to property, the problems of ascertaining causation and
liability are less difficult, and the longer period of five years from the time
when any such loss or damage becomes ascertainable is available for discovery
of the cause and the culprit. Although in England and Wales s. 26 of the
Limitation Act 1939 makes special provision in the case of fraud for the
deferment of the start of the limitation period to the discovery of the fraud,
we consider that our general deferment of the start of the five-year prescriptive
period until the damage caused by any delict is, or could with reasonable
diligence have been, ascertained is sufficient to cover fraud. Discovery of
fraud as the cause of the damage should follow closely on discovery of the
damage unless prevented by further fraud; and we have made special
provision in paragraph 102 for fraud of that type.

We recommend that:

(1) a short prescription should be enacted to extinguish rights and obligations
based on delict and quasi-delict, other than those affected by the Law
Reform (Limitation of Actions, etc) Act 1954 as amended,

(2) the prescriptive period should be five years and

(3) the period should commence (a) from the date of the delict or quasi-delict,
or (b) if the act, neglect or default giving rise to the delict or quasi-delict
is a continuing one, from the cessation of the act, neglect or default, or
(c) if the fact that pecuniary loss or damage to property has been caused
by the delict or quasi-delict is not immediately ascertainable, from the
date when the fact that the aggrieved party has suffered pecuniary loss or
damage is, or could with reasonable diligence have been, ascertained by
him.
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98 We dealt in Part IV with the prescription of rights to enforce obligations
based on contract or promise, but we excluded rights and obligations arising
on breach of contract with the exception of specific implement (paragraph 60).
Where the party aggrieved by the breach seeks a remedy in damages we
consider that his right to sue should be subject to the same broad prescriptive
rule as the right to sue for damages for delict, namely, a five-year prescription
running from the date of the breach or, when the fact that the breach has
caused pecuniary loss or damage to property is not immediately ascertainable,
from the date when that fact is, or could with reasonable diligence have been,
ascertained by him. In the ordinary case the starting point will be the date
of the actual breach, but there may be cases (eg contracts to perform services
and building contracts) where the breach is a continuing one. In such cases
the starting point for the prescriptive period should be the same for both
the delictual and the contractual remedy, namely, the date of cessation of the
breach. Anticipatory breach does not seem to present any special problem
since both the accrual of the right to sue for damages, and the date thereof,
are determined by the action taken by the obligee on receipt of intimation
of the obligant’s refusal to perform his contractual obligations or any of them.

We recommend that:

(1) a short prescription should be enacted to extinguish the right to sue for
damages for breach of contract;

(2) the prescriptive period should be five years; and

(3) the period should commence (a) from the date of the breach, or (b) if the
preach is a continuing one, from the cessation of the breach, or (c) if the
fact that pecuniary loss or damage to property has been caused by the
breach of contract is not immediately ascertainable, from the date when
the fact that the aggrieved party has suffered pecuniary loss or damage is,
or could with reasonable diligence have been, ascertained by him.

Extension and Interruption of the Prescription

99 In paragraphs 81 and 94(15) of the Memorandum we suggested that the
running of this proposed prescription should be interrupted by founding
on the right or obligation in any competent judicial process during the
prescriptive period, even if that process were not completed or pursued to an
effective conclusion. In that event, prescription would begin to run afresh
from the date of commencement of the process. If a final decree or award
were pronounced, no action or diligence to enforce it would be competent
after the expiration of five years from the date of the decree or award.
Founding upon the right or obligation would include founding upon it by
way of counter-claim in a judicial process and founding upon it in presenting
or concurring in a petition for sequestration or liquidation of the person
liable in delict. For this purpose judicial process would include any
competent arbitration proceedings. The effect of the interruption would
be that the prescription would commence anew as from the date of the
interruption.

100 In paragraph 82 of the Memorandum we suggested that the period of
the prescription should be extended by the period of pupillarity, minority or
legal disability of the original aggrieved party.
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201 In paragraph 83 of the Memorandum we suggested that an aggrieved
party should not be required to initiate a judicial process against any person
liable in delict who is willing to make a written acknowledgment of his
liability, but that it would be necessary to prescribe the kind of writing which
would be sufficient. We suggested that the writing should acknowledge in
clear terms that the right is renewed as of the date of the document, that it
should be granted by the person liable in delict or his agent duly authorised
(whether generally or specially) to do so and that it should be made to the
aggneved party or any person having authonty, general or spemal to act
for him in the matter.

102 In paragraph 84 of the Memorandum we suggested that on equitable
grounds a defence against this prescription should be available to the aggrieved
party if he had been deterred from taking action within the prescriptive
period by fraud or concealment by the person liable in delict or by error on
the part of the aggrieved party, but only where such error had been induced
by the words or conduct of the person liable in delict. For the purposes of
such a defence the words or actions of any person through whom the aggrieved
party claimed or from whom the aggrieved party derived right should be
regarded as actions of the aggrieved party, and the words or actions of the
agent for either the aggrieved party or the person liable in delict should be
regarded as those of his principal. We suggested that the effect of such
fraud, concealment or error should be to defer the commencement of the
prescription until the date when the fraud, concealment or error was
discovered by the aggrieved party or could, with reasonable diligence on his
part, have been discovered. In paragraph 94(15) of the Memorandum we
suggested that in any action or arbitration in which the prescription was
pleaded the court or the arbiter should have power to reject the plea if the
delay in commencing proceedings was induced by the conduct of the person
liable in delict or his agent and the court or the arbiter considered that it
would be inequitable to allow the prescription to be pleaded.

103 Those who commented on the proposals contained in paragraphs 81
to 84 of the Memorandum almost unanimously supported the proposals in
principle. We did not include in our proposals the right to sue for damages
for breach of contract. In relation to prescription, however, we see no
material distinction between delictual remedies and the right to sue for
damages for breach of contract Accordingly we mclude the latter in our
proposals.

We recommend that the running of the proposed short prescription of rights
and obligations based on delict and the right to sue for damages for breach
of contract should be interrupted by court action, the pupillarity, mmorlty
or legal disability of the aggrieved party or fraud, concealment or error in
accordance with the suggestions made in paragraphs 99 to 102.
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PART VI

Limitations of Actions for Damages
in respect of Personal Injuries

104 Many statutes contain provisions regarding the limitation of civil
actions in specific instances, but these provisions are not for the most part
of wide general importance. There is, however, one statutory limitation of
actions which is of more general significance, and which restricts the period
within which actions of damages arising out of personal injuries may be
brought.

EXISTING LAW

105 The basic statutory provisions are contained in the Law Reform
(Limitation of Actions, etc) Act 1954 s. 6 as amended by the Limitation Act
1963 ss. 8, 9 and 13. The limitation applies to all actions of damages where
the damages claimed consist of or include damages or solatium in respect
of personal injuries as defined in s. 6(3) of the 1954 Act. The limitation,
therefore, does not apply to actions of damages for breach of contract (unless
involving personal injuries) nor to actions of damages ex delicto where there
is no element of claim for personal injuries.

106 The period of the Jimitation depends upon (a) whether the action is
at the instance of the injured party on the one hand or his executors or
dependants on the other and (b) whether ‘material facts’ of a decisive character
relating to the action were available at the date when the injuries were
sustained or only became available at some later date. ‘Material facts’ are
deemed to be of a decisive character, if a reasonable person would, with
appropriate professional or other advice, have considered that they made
it worth while to raise an action. A fact is deemed to be outside a person’s
knowledge if he did not know it and if he has without success taken all
reasonable steps 1o ascertain it, including all reasonable steps to seek
appropriate advice as to circumstances which might lead to ascertainment of

the fact.

107 The effect of the statutes is to impose periods of limitation upon the
raising of an action which may be tabulated thus:

(1) Action by Injured Person

(a) three years from the date of the act, neglect or default giving rise to the
action or, where the act, neglect or default is a continuing one, from the
date on which it ceased (whichever of these applies being here called
‘the three-year period’); or

(b) where the ‘material facts’ relating to the right of action were or included
facts of a decisive character which were then outwith the knowledge (actual
or constructive) of the pursuer, either (i) twelve months from his
acquisition (actual or constructive) of the relevant knowledge or (i1) the

end of the three-year period, whichever is later.
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" {2) Action by Executors or Dependants of Injured Person

(a) three years from the date of death of the injured person; or

(b) where the injured person dies after the end of his three-year period without
the relevant knowledge (actual or constructive) as to the material facts
relating to his right of action, twelve months from the date of his death: or

(¢) where the relevant knowledge (actual or constructive) is acquired by the
injured person during the third year of the three-year period, twelve
months from the date of such acquisition.

Where the person to whom the right of action accrues is under legal disability
by reason of pupillarity or minority or unsoundness of mind and is not in
the custody of a parent, the period begins to run from the date when the
person ceases to be under such disability. A right of action does not accrue
to an executor or dependant unless the deceased himself was immediately
before his death entitled to bring an action.

108 The effect of the limitation is that unless the action is commenced
within the appropriate period, the action is barred. Further, when the
action is commenced after the expiry of the three-year period due to the
material facts not being known in time, the action will be tried by a judge
alone, and not by a judge and jury.

109 The only way in which the running of the limitation period can be
interrupted is to commence the action, the date of commencement being
the date when service has been effected by a proper citation. Commencement
of the action against one defender is not held to be sufficient to commence it
against all other possible defenders; service must be effected on them by a
proper citation within the limitation period to prevent the action against
them being barred.

CRITICISMS AND SUGGESTIONS

110 In paragraphs 74 and 75 of the Memorandum we considered criticisms
which had been made to us of the limitation imposed by the 1954 and 1963
Acts and of its interpretation by the courts. The principal criticisms and
our views with regard to them are summarised in the following paragraphs.

111 One fundamental criticism was made which challenges the whole basis
of the legislation. It was submitted that the general principle of the law
should be against imposing any limitation upon the right of a person to
seek redress for injury caused by the negligence of another person. It was
also suggested that the purpose of the statutes was to clear away an
accumulation of stale claims, a purpose which had now been served. In
paragraph 75 of the Memorandum we expressed our view that the purpose
of the legislation was not merely to clear away an accumulation of stale
claims but the more general one of substituting for the indefinite types of
mora a precise period of limitation. A substantial majority of the comments
which we received on the Memorandum favoured the retention of the
limitation. We have considered the arguments and reaffirm our present view
that the limitation should be retained. We adopt the reasoning of the
Committee on Limitation of Actions in Cases of Personal Injury (1962
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Cmnd. 1829 paragraph 17) that the imposition of a definite period O
limitation is justified on the grounds that defenders should be protected
against stale claims relating to long past incidents about which their records
may be non-existent and the recollection of witnesses no longer accurate,
that pursuers should be encouraged to institute proceedings as soon as it 1s
reasonably possible to do so and that the law should ensure that a person
may feel with confidence that after a given time he may treat as being finally
closed an incident which could have resulted in a claim against him.

We recommend that the principle of the legislation should be retained.

112 A second series of criticisms related to defects and obscurities in the
drafting of the 1954 and 1963 Acts. Among the points which have been
drawn to our attention are these:

(1) The construction of s. 6(1)(a) of the 1954 Act presents problems and, in
Watson v Fram Reinforced Concrete Co (Scotland) Ltd and Winget Ltd 1960
SC (HL) 92, led to divergent judicial opinions. Lord Reid remarked, ‘The
section appears to have been drafted on the erroneous assumption that there
is never any appreciable interval between the act or neglect and the damage
which caused it . . ." (at p. 110).

(2) The proviso to s. 6(1)(b) of the 1954 Act is unnecessary if it merely
reaffirms, in their application to limitation of actions, the common law rules
relating to survival of rights of action on death. However, if the proviso is
intended to make clear that a dependant’s claim is barred if the deceased’s
own action was time-barred before his death, then the proviso is not expressed
in a helpful way.

(3) The construction of the two Acts together is complicated and unnecessarily
difficult, particularly as regards ss. 9 and 10 of the 1963 Act.

113 Those whom we consulted agreed that the statutes are difficult for the
practitioner to use. Our further consideration of the statutes has reinforced
our view that their provisions should be restated in a clearer form.

We recommend that the statutory provisions with regard to limitation of
actions of damages arising out of personal injuries should be re-enacted in a
comprehensive Scottish statute relating to prescription and limitation of
actions.

114 Although we did not canvass the point specifically in our Memorandum,
several of those consulted expressed the view that if our proposal for a
five-year limitation period for actions arising out of delict were implemented,
this period should apply to all such actions, including those for damages in
respect of personal injuries. We do not find it easy to justify the distinction
made between cases of personal injury and cases of loss of or damage to
property, and we considered recommending a uniform period applying to all
actions based on delict. The reason for our not so recommending is that the
legislature recently (1954 and 1963) curtailed the English six-year period for
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all actions founded on inter alia tort to three years where the damage caused
consisted of personal injuries, and also applied this rule to Scotland; and in
view of this legislation which, we think, rightly applies the same period of
limitation on each side of the Border, we feel precluded from recommending
at this time a change in the period which would apply to Scotland only.
If, however, it were thought fit to amend the law so as to assimilate the
limitation periods for claims in respect of personal injuries and other claims
for damages, we should welcome such assimilation. :

115 In paragraph 74 of the Memorandum we referred to the criticism that
s. 6(2) of the 1954 Act does not deal with unsoundness of mind which affects
the person to whom the right of action has accrued after the date on which
the right accrued. Those whom we consulted have not commented on this
point. We therefore adhere to our view that this minor defect should be
remedied in the re-enacting legislation.

We recommend that the running of the limitation should be suspended during
supervening insanity or unsoundness of mind in the person to whom a right
of action has accrued.

116 Criticism has also been directed against the interpretation of the statutes
by the courts. It has been suggested that the courts could have been more
liberal in permitting amendments after the expiry of the period of limitation
in actions raised timeously. In paragraph 75 of the Memorandum we
indicated that we did not consider this criticism to be of real substance.
We referred to Pompa’s Trustees v Edinburgh Magistrates 1942 SC 119 (a
case of limitation under the Riotous Assemblies (Scotland) Act 1822), where
it was stated at page 125 that ‘the Court will not in general allow a pursuer
by amendment to substitute the right defender for the wrong defender, or to
cure a radical incompetence in his action, or to change the basis of his case
if he seeks to make such amendments only after the expiry of a time limit
which would have prevented him at that stage from raising proceedings
afresh’. Following this dictum, the court in Miller v National Coal Board
1960 SC 376 refused leave to the pursuer to introduce additional defenders
and in Dryburgh v National Coal Board 1962 SC 485 refused the pursuers
leave to substitute entirely new grounds of fault based on new averments of
fact. The court is, however, prepared to allow amendments of the pleadings
after the expiry of the statutory period where the alterations do not amount
to a new action (see Coyle v National Coal Board 1959 SLT 114; McCluskie
v National Coal Board 1961 SC 87; O’Hare’s Executrix v Western Heritable
Investment Co Ltd 1965 SC 97; and Mowatt v Shore Porters Society 1965 SLT
(Notes) 10). We received one suggestion that a pursuer should be permitted
to amend his pleadings to cure a radical incompetence in the action. We
consider, however, that our proposals later in this Part of this Report will
go some way to meeting the difficulty and that it is preferable to leave the
Courts to deal with the multiplicity of circumstances which may arise.

117 A further criticism which we mentioned in paragraph 75 of the
Memorandum has been directed against the provisions of s. 8 of the 1963
Act which permit an injured person to raise an action outwith the period of
three years from the date of the act, neglect or default giving rise to the action
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where material facts come to his knowledge at a later date, but limit th
period for raising the action to twelve months from the date of acquiring
that knowledge, actually or constructively. The ground of criticism is that
the period of twelve months is too short in certain cases for the injured party
to verify the fact that his injuries were attributable to a particular incident
or exposure to particular conditions, that a particular person was responsible
in law for the negligent act or omission and that he has a subsisting right of
action against that person. In paragraph 75 of the Memorandum we
recorded our impression that no change was required in the law, but asked
for views on the subject.

118 Few of those consulted expressed positive opinions but some believed
that the twelve-month period had caused, and would cause, hardship in an
appreciable number of cases and contended that it should be extended to
three years. The 1954 Act allows three years for the raising of an action
in the straightforward case where it is obvious that a right of action exists
at the time of the act, neglect or default giving tise to it. The three-year
period, however, also applies to the many cases in which a pursuer may
know at once that he has been injured but a comparatively lengthy
investigation into other relevant factors is nevertheless necessary. The
primary purpose of the 1963 Act was to preclude the operation of the 1954
Act in industrial disease cases where the three-year limitation period had
begun to run, or had even expired, before the injured party was aware that
he had been injured. Once he knows, or ought to know, that he has been
injured, the 1963 Act permits him only one year for the investigation of all
the other relevant factors. There is an obvious inconsistency here. 1If a
three-year period is appropriate for the case where there is no interval of
time between the occurrence of personal injury and the recipient’s knowledge
of it, the same period of three years would seem to be appropriate in deferred
knowledge cases. Indeed, there is a prima facie case for a longer period
in industrial disease cases in which questions of causation, fault and liability
are likely to be more difficult to resolve than in the straightforward ‘accident’
case. Reference to the Report of the Committee on Limitation of Actions
in Cases of Personal Injury (the Edmund Davies Committee) (Cmnd. 1829,
September 1962) does not explain this discrepancy. All that is said there (in
paragraph 35) is: . . . we are satisfied that a period of twelve months is
normally sufficient for the injured party to obtain the necessary advice and
help’. That suggests that the 1954 Act period is too long and should be
reduced from three years to twelve months. We are not satisfied that the
period of three years is too long, and we find no cogent reason why a man
who is informed that he has contracted a disease, which may or may not
be related to the conditions in which he worked, should thereafter have a
shorter period for investigation of all the facts relevant to a right of action
than a man who breaks his leg while at work. We agree with those who
favour extending the period that the extension of the one-year period to
three years would not materially prejudice defenders. The one-year period
allowed by the 1963 Act may not begin to run until years after the date, or
date of cessation, of the act, neglect or default which gives rise to the action.
In such a case it seems unlikely that the extension of the existing one-year
period to three years would materially affect the nature or quality of the

evidence available to the defenders.
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119 After we had come to the conclusion that the one-year period allowed
by the 1963 Act shouid be extended to three years, both Law Commissions
were asked by the Government to consider what changes, if any, should be
made in the 1963 Act. We understand that the Law Commission are now
seeking information in England relevant to the length of the 1963 Act period.
While recognising that there is no justifiable ground for having different
periods for Scotland and England, our opinion is that the 1954 and 1963
Act period should be the same and that the twelve-month period fixed by
the 1963 Act should be extended to three years.

We recommend that a person who sustains personal injuries should have
three years from acquiring knowledge (actual or constructive) of the material
facts relating to a right of action within which to raise an action.

120 There is a historical reason for inclining to the longer rather than the
shorter period. Until 1954 there was, in Scotland, no general limitation of
actions of damages for personal injuries. There were certain special, and
severely criticised, exceptions, such as the Public Authorities Protection Act
1893, but in general a claim for damages survived until cut down by the
long negative prescription, ie for twenty years. :

121 After our Memorandum was issued, the case of Lucy v W T Henley’s
Telegraph Works Co Ltd [1969] 3 All ER 456, [1970] 1 QB 393 was reported,
and our attention was again directed to the provisions of s. 9 of the 1963
Act relating to the limitation on the right of action of executors or dependants
of an injured person who has died in circumstances where knowledge of the
material facts becomes available after the date of the injury. There are two
main criticisms: :

(1) The 1963 Act at present permits the injured person himself a period
of twelve months from the discovery of the material facts within which to
raise an action, which may be long after the occurrence of the incident, or
the exposure to the conditions, which occasioned the injury. However,
where the injured person has died without knowledge of the material facts,
his executors or dependants are allowed only a period of twelve months
from the date of his death in which to raise an action, and if knowledge
of the material facts becomes available after that period has expired, the
right of action is barred. It is difficult to justify a rule of law which in
comparable circumstances allows a potentially longer period for an injured
person who has survived to raise an action than it accords to the
representatives of an injured person who has died.

(2) In certain circumstances the period allowed to executors or dependants
to raise an action may in terms of the 1963 Act be much less than twelve
months. For example, where knowledge of the material facts becomes
available to the injured person during the third year after the date of the
incident which occasioned the injury and he dies without instituting court
proceedings, the period available to his executors or dependants to raise
an action is limited to the balance of the period of twelve months after
the date when the deceased acquired the relevant knowledge. That may
be a very short time indeed. The neglect of a person, possibly seriously
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ill, to institute judicial proceedings may thus result in his executors or
dependants having an inadequate time to consider and take advice upon the

policy of commencing a litigation which may involve considerable expense.

122 We received no representations about this and to avoid delay in
presenting this Report we did not engage in consultations in Scotland on this
particular point. The Law Commission are, however, now examining it in
relation to the equivalent statutory provisions applying to England and
Wales and have sought the views of interested organisations and individuals
in England and Wales. Our own conclusion is that the criticisms of s. 9
of the 1963 Act are well founded. We suggest that the executors or dependants
of an injured person should be placed in the same position as the injured
person himself, ie the period of limitation of action applicable to them should
also be three years from the date on which the material facts relating to the
right of action came to the knowledge (actual or constructive) of the executors
or dependants but their right of action would depend, as hitherto, on the
entitlement of the deceased to raise an action himself up to the date of his
death.

123 This suggestion not only extends the period fixed by the 1963 Act but
also alters the policy of that Act in that the actual or constructive knowledge
of the deceased is replaced by that of the executor or dependant with a right
of action. We think it unreasonable to make the limitation period in a
dependant’s claim start from the date when the deceased acquired actual or
constructive knowledge of his right of action, since the dependant’s right of
action is independent of that of the deceased and does not accrue until the
death of the deceased. The effect of our suggestion is that, where the deceased
had learned of his right of action prior to his death, his dependants will
nevertheless have a period of three years after his death within which to
raise an action; and, where the deceased died without actual or constructive
knowledge of his right of action, the three-year period limiting a dependant’s
right of action will not begin until the dependant knew, or ought to have
known, that he had a right of action. Since all dependants must be conjoined
as pursuers or called as defenders in one action and the question to be
determined is not the competency of individual claims but the competency
of that action, the limitation period must begin to run at the same time for
all pursuers, ie from the date when any pursuer first acquires actual or
constructive knowledge of the material facts relating to an action at the
instance of dependants. We considered whether an exectitor’s action claiming
patrimonial loss sustained by the deceased prior to his death should receive
special treatment but decided that the principle before mentioned must be
applied whether the pursuer is an executor or dependant because both may
be pursuers in one action as, for example, where a widow claims as relict
for solatium and loss of support and as executrix for patrimonial loss.

124 We appreciate that the substitution of knowledge for death in this
context may lead to claims being presented by executors or dependants
long after the occurrence of the events which caused the injury. We considered
whether a special limitation period should apply to such claims, barring
them after the lapse of, say, ten years from the date of injury. The long
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negative prescription, however, applies and, having regard to our recom-
mendation in paragraph 35 in relation to its commencement, we conclude
that no special period of limitation should be introduced.

We recommend that the executors or dependants of a person who has died
as a result of personal injuries should have three years within which to raise
an action, commencing from the date on which any of the pursuers first
acquired knowledge (actual or constructive) of the material facts relating to
the right of action.
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PART VII

Rights and Obligations in the Estates of
Deceased Persons and Trusts

125 The law of prescription in Scotland affects persons having rights and
obligations in connection with executry or trust estates according to the
nature of the legal relationship. We summarise the law in respect of
(1) creditors upon or debtors to the estate, (2) persons having legal rights or
prior rights in the estate of a deceased person and (3) executors or trustees
in relation to beneficiaries.

Creditors and Debtors

126 The executor of a deceased person cannot be compelled to pay creditors
until after the expiration of six months from the death. After that period
has elapsed the executor may proceed to pay creditors and he is not
accountable to creditors who claim later, although such late claimants are
entitled to participate in the division of any funds remaining in the hands
of the executor. Where funds of the estate have been distributed to
beneficiaries, however, creditors may pursue claims against the beneficiaries
subject to any of the shorter prescriptions which may affect them and subject
ultimately to the long negative prescription. Claims of creditors against
trust estates may be made against the trustees or, if the trust funds have
been distributed before the claim is made, against the beneficiaries, subject
to any of the shorter prescriptions which affect them and subject ultimately
to the long negative prescription.

127 The liability of debtors to pay or account for moneys due to an executry
or trust estate is governed by the normal law of prescription applicable to
any debtor—creditor relationship, ie, it is subject to any of the shorter
prescriptions which affects it and to the long negative prescription. If an
executor or trustee fails to ingather debts due to the estate he is liable in
damages to the beneficiaries, but the claim of damages will be extinguished
by the long negative prescription.

Legal Rights and Prior Rights

128 Claims for legal rights, ie jus relicti or jus relictae and legitim, are
extinguished by the long negative prescription. The position of claims to
prior rights by the spouse of a deceased person under the Succession
(Scotland) Act 1964 is not clear, but since they are first in ranking order,
taking precedence over legal rights, it is suggested that they should be
similarly treated quoad prescription, ie they also will be extinguished by the
long negative prescription.

Beneficiaries

129 1In a question with a beneficiary the possession of a trustee or executor
is not adverse possession since it is possession upon 2 title on which the
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peneficiary claims, and for his benefit. So the long negative prescription
would not affect (i) a claim to accounting for trust or executry property in
the possession of the trustee or executor, nor (i) recovery of trust property
which the trustee or executor had in breach of trust appropriated to his own
use, nor (iii) recovery of trust property which the trustee had fraudulently
transferred to a third party who was not acting in good faith. Where the
trustee or executor had fraudulently transferred trust property to a third
party who had received it in good faith, prescription would not affect the
claim of the beneficiary against the trustee or executor but would extinguish
the right of the beneficiary to recover from the third party. Where the
trustee or executor had in good faith transferred trust property to a person
whom he believed to be beneficially entitled to it, and the true beneficiary
had knowledge of the transaction, the right of the true beneficiary to challenge
the action of the trustee or executor or to recover the property from the
transferee would be extinguished by the long negative prescription. Claims
by a beneficiary against a trustee or executor in respect of loss caused by
ultra vires or negligent acts are also cut off by the long negative prescription.

130 1In the case of ultra vires or negligent acts and in those cases of transfer
of trust property to which the long negative prescription applies, the
prescription would commence from the date of the ulira vires or negligent
act or the wrongful transfer, except in circumstances where the claimant was
unaware of the relevant facts or did not have a vested right, when it would
commence from the date of the claimant’s acquiring knowledge or the
vesting of the right in him.

English Law

131 For comparative purposes we considered the position under English
law in which the Limitation Act 1939 does not bar actions based on fraudulent
breach of trust nor actions for recovery of trust property in possession of the
trustee or received by the trustee and converted to his use. Subject to that,
(1) a claim to the personal estate of a deceased person or any part thereof
must be brought within twelve years from the date when the right to receive
the estate or share accrued and (ii) the claim of a beneficiary to a share in
a trust estate cannot be brought after six years. Actions in respect of ultra
vires acts of trustees or negligence in managing trust investments or payments
of trust property to the wrong persons where no question of fraud is involved
are subject to the limitation of six years.

CRITICISMS AND SUGGESTIONS

132 In the Memorandum we suggested that there should be no change in
the law of prescription in relation to the estates of deceased persons and trust
estates, but that it should be made clear that the claim of a surviving spouse
for prior rights in an intestate estate is subject to the long negative
prescription. No serious criticism of this was made by those whom we
consulted. We consider, however, that in consonance with our proposals
relating to rights and obligations based on delict, actions by beneficiaries
in respect of loss or damage caused by ultra vires or negligent acts of trustees
or executors should be subject to the short prescription of five years. There
seems to us no valid reason why such actions should not be commenced
within a reasonably short period.
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We recommend that: ¢

(1) subject to the matters mentioned in the following sub-paragraphs, the
law relating to prescription of trust property and interests in the estates
of deceased persons should be re-stated in the proposed comprehensive
statute, with the substitution of the new short prescription for those of
the existing shorter prescriptions which at present apply;

(2) the long negative prescription should extinguish the claim of a surviving
spouse for prior rights in an estate; and

(3) rights and obligations in respect of loss or damage caused by ultra vires
or negligent acts of a trustee or executor should prescribe after five years
commencing from (a) the date of the ultra vires or negligent act or (b) if
the act is a continuing one, from the cessation of it or (c) if the fact that
loss or damage has been caused by the act is not immediately known to
the beneficiary affected by it, from the date when that fact is, or could
with reasonable diligence have been, ascertained by him, or (d) if at the
time of the uitra vires or negligent act the beneficiary affected did not
have a vested interest, from the date on which his interest vested in him.
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PART VIII

Quinquennial Prescription of Diligences
relating to Heritable Property

EXISTING LAW

133 The combined effect of provisions contained in the Bankruptcy
(Scotland) Act 1913 and the Conveyancing (Scotland) Act 1924 is that ail
forms of diligence which render land, leases and heritable securities litigious
prescribe after the expiration of five years from their effective date.
Inhibitions, notices of litigiosity in adjudications and abbreviates of
sequestration are the principal forms of diligence affected. After the
expiration of the prescriptive period the diligence ceases to have effect. New
letters of inhibition can be taken out, however, which are effective for a
period of five years. In bankruptcy the trustee must, if the sequestration is
continuing, record before the end of the period of five years a memorandum
which is effective for another five years.

CRITICISMS AND SUGGESTIONS

134 1In paragraph 71 of the Memorandum we pointed out that the object
of these comparatively modern statutory provisions was to ensure that a
search in the Register of Inhibitions and Adjudications for a period of five
years prior to the date of a transaction affecting heritable property would
disclose any diligences which were still effective. The provisions operate
satisfactorily in practice and it is convenient to retain these provisions in
the statutes in which they at present appear as part of a logical conveyancing
scheme. None of those whom we consulted proposed a change in the existing
law.

We recommend that the law on this matter should remain unchanged, and
that provisions to deal with it should not appear in the new statute which we
propose.
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PART IX

General

135 We mention here two matters of general application. These are the
computation of periods of time and the question of whether contracting-out
of the operation of prescription should be permitted. We also refer to
various prescriptions and other time-limits which are not considered in
detail in this Report.

Computation of Periods of Time

136 The Committee of Experts of the Council of Europe has considered
the calculation of periods of time. In paragraph 91 of the Memorandum
we suggested that there should be a clear statement of the method of
calculating prescriptive periods applicable to all kinds of prescription, and
we proposed rules which followed those provisionally proposed by the
Committee of Experts. ‘

137 Our proposed rules were:
(1) The rules apply to all prescriptive periods.
(2) The day in the course of which the prescriptive period begins is not
included in that period, but the day in the course of which it expires is
included.

(3) A day is taken to run from the midnight immediately after which it
begins to the midnight at which it ends.

(4) A year is a calendar year of 365 or, in a leap year, 366 days.

138 The balance of opinion among those who commented on these proposed
rules was in favour of them.

We recommend that the rules proposed in paragraph 137 should be enacted
in the proposed new statute.

139 The Committee of Experts provisionally proposed a rule to the effect
that, when a prescriptive period is due to end on a Saturday, a Sunday or an
‘official holiday’, the prescriptive period should be extended to the next
working day thereafter. What is meant by an ‘official holiday’ is perhaps
best explained by the use in England and Wales of the expression ‘bank
holiday’, which is virtually a general public holiday throughout England
and Wales. New Year’s Day and, to an increasing extent, Christmas Day
appear to be the nearest Scottish equivalent. In paragraph 93 of the
Memorandum we asked whether this provisional rule would be a useful
addition to the law of Scotland. Differing views on the desirability of
introducing this rule were expressed by those whom we consulted. The
expression ‘official holiday’ would present problems of definition in Scotland
where there is a mixed pattern of one-day holidays, including bank holidays,
observed by particular businesses and professions and trades holidays on
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different dates in various districts. In any event we consider that, in relation
to the period of prescription which we recommend, one or two additional
days are not of sufficient importance to merit a special extension.

We recommend that extension of a prescriptive period because of an ‘official
holiday’ should not be introduced in Scotland.

140 Although our concern here has chiefly been with calculation of
prescriptive periods, we have incidentally had to look at the general rules
of Scots law governing the calculation of other periods of time. Apart from
particular statutes, the only general rule on computation of time is that in s. 3
of the Interpretation Act 1889 which provides that in statutes ‘month’ shall,
unless the contrary intention appears, mean a calendar month. The common
law, whereby ‘week’ means a calendar week and ‘day’ generally means a
period of twenty-four hours from midnight to midnight, is confused by
conflicting judicial decisions and dicta. A further complication is that in
some instances time is reckoned from moment to moment (eg in calculating
the attainment of majority), not from day to day. Clarification of this
matter would, in our view, be a useful step towards simplification of the law,
but would more appropriately be enacted separately at a suitable opportunity.

We recommend that, at a suitable opportunity, statutory rules of general
application should be enacted for the calculation of periods of time.

Contracting-out

141 One other matter of general application to the law of prescription
is the possibility of ‘contracting-out’, in the sense of agreement between
parties that they will ignore a mandatory statutory provision. To permit
contracting-out would clearly be undesirable and would not be consonant
with the traditional approach to prescription in Scots law. We seek a clear
statement of the law of prescription and limitation of actions, and we
recommend that, for the avoidance of doubt, the proposed new statute on
these subjects should state that the operation of its provisions may not be
elided by agreement of the parties affected.

We recommend, for the avoidance of doubt, that the proposed new statute
should render null any agreement to avoid its provisions.

Other Prescriptions

142 In this Report we have dealt at length with only the more important
prescriptions and limitations. There are a number of other statutory
prescriptions. The vicennial prescription of retours and services was
introduced by the Reduction Act 1617 (c. 13). Retours and services will
now only arise in relation to deaths before the Succession (Scotland) Act
1964 came into operation, and the long negative prescription (itself now of
twenty years) will in any event apply. We therefore consider that the
Reduction Act 1617 should be repealed. The decennial prescription of
actions of accounting between pupils and minors and their tutors and curators
was introduced by the Prescription Act 1696 (c. 9). Our proposed new short
prescription will apply to obligations of accounting (paragraph 60). The

53



4
Prescription Act 1696 should therefore be repealed. The Prescription
(Ejections) Act 1579 (c. 19) requires actions of spuilzie and ejections to be
pursued within three years. These actions are covered by our proposed new
short prescription for cases of delict and are therefore unnecessary.

We recommend the repeal of the Reduction Act 1617 (c. 13), the Prescription
Act 1696 (c. 9) and the Prescription (Ejections) Act 1579 (c. 19).

143 We notice here a maxim of the common law which bears some
resemblance to a positive prescription. This is the decennalis et triennalis
possessio, which gives a churchman a presumptive but temporary title to the
subjects included in his benefice if there has been thirteen years’ possession
(actual or constructive) of them. Unlike positive prescription, substantially
continuous possession is required up to the raising of an action to assert
the claim. Since the period of positive prescription has now become ten
years, the possessio would appear to be of utility only if there were no title
on which the positive prescription could operate.

We recommend that the decennalis et triennalis possessio should be declared
by statute no longer to be part of the law of Scotland.

144 The Limitation (Enemies and War Prisoners) Act 1945 s. 4(a) relaxes
certain prescriptions and limitations in favour of the necessary parties to
an action or parties to an obligation who are enemy or detained in enemy
territory. Any period of less than ten years prescribed by the statutes
specified in the Act is suspended while the situation continues and does not
expire until at least twelve months from the time when the party ceased to
be an enemy or ceased to be detained. Two or more periods are treated as
one continuous period. The statutes specified in the Act as amended include
all those specified in paragraph 37 of this Report (which we propose should
be repealed) and the Law Reform (Limitation of Actions, etc) Act 1954 5. 6
and the Limitation Act 1963 s. 10(1). The principle of the 1945 Act is
clearly useful, and we recommend its retention.

We recommend that the provisions of the Limitation (Enemies and War
Prisoners) Act 1945 should be re-emacted in the comprehensive Scottish
statute which we propose.

145 There are also many statutory time-limits embodied incidentally in
other statutes, relating to the subject-matter of the statutes themselves. We
annex as Appendix C a list of those time-limits which our researches and
enquiries have revealed, with the caveat that we make no claim that the list
is comprehensive. We do this since it might be useful for an index of statutes
containing time-limit provisions to be compiled, so that, when amendment
of any of those statutes is proposed, consideration can be given to fitting the
time-limit provisions into the pattern of the general law. Some of the
provisions in the Appendix might well be repealed if our proposals become
Jaw. An example is s. 5 of the Limitations of Actions and Costs Act 1842
which has already been repealed for England and Wales and Northern
Ireland.
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PART X

Summary of Recommendations

146 The law of Scotland on prescription and limitation of actions for
personal injury, both common law and statutory, should be stated in one
comprehensive statute (paragraph 8).

POSITIVE PRESCRIPTION

147 Forty years’ possession should continue to be required when the
foundation writ of a prescriptive progress is a recorded extract decree of
adjudication for debt (paragraph 13(4)).

148 The prescriptive period for registered leasehold titles and recorded
titles to allodial property should be reduced to ten years (paragraphs 17(1)
and 18).

149 The prescriptive period for unregistered leasehold titles and unrecorded
titles to allodial property should be reduced to twenty years (paragraphs
17(2) and 18)."

150 The prescriptive period for servitudes and rights of way should be
reduced to twenty years. In the computation of this period no allowance
should be made for the years of pupillarity, minority or legal disability of
the person against whom the prescription is used (paragraph 19).

151 The prescription should continue to be available to found a title for
a possessor in bad faith (paragraph 13(2)).

152 Where a deed contains an informality of execution and the appropriate
court has pronounced a decree under the Conveyancing (Scotland) Act
1874 s. 39 declaring that the deed was subscribed by the grantor and the
witnesses, the deed should be deemed to be, and always to have been, ex
facie valid for the purposes of positive prescription (paragraph 13(3)).

153 Notices of title and notarial instruments should be sufficient foundation
for prescription without production of the warrants upon which they proceed

(paragraph 15).

154 The Titles to Land Consolidation (Scotland) Act 1868 should be
amended to authorise re-registration of any deed or conveyance which
contains an error or defect. Where any such deed or conveyance is registered
after the amended legislation has taken effect and is subsequently re-registered,
the prescriptive period should commence on the date of the original
registration, except where the error or defect relates to the extent of the grant
made in the deed or conveyance, in which case the prescriptive period should
commence on the date of re-registration (paragraph 14).

155 Interruption of positive prescription by notarial protest should no
longer be competent (paragraph 20).
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156 It should be competent to interrupt positive prescription by making a
claim in an arbitration process, but the positive prescription should not be
interrupted by citation in an action which does not become a Pprocess

(paragraph 21).

LONG NEGATIVE PRESCRIPTION

157 Except as otherwise specified, the period and scope of the long negative
prescription should remain unchanged in relation to rights and obligations

in general (paragraph 30).

158 The prescriptive period for servitudes and public rights of way should
be reduced to twenty years. In private servitude rights, the prescriptive
period should not be extended by reason of the pupillarity, minority or
legal disability of the person against whom the prescription is used

(paragraph 31).

159 In actions for damages based upon delict, quasi-delict or breach of
contract absence of knowledge of the material facts giving tise tO the claim
should not delay the commencement of the prescription. When the delict,
quasi-delict or breach from which the right of action accrued is of a
continuing character, the prescription should run from the date on which

the delict, quasi-delict or breach ceased (paragraph 35).

160 1t should be competent to interrupt the long negative prescription by
making a claim in an arbitration process but interruption should not be

effected by notarial protest nor by citation in an action which does not
become a process (paragraph 32).

161 The law as to the availability of the plea of non valens agere cum effectu
should remain unaltered (paragraph 33).

SHORTER NEGATIVE PRESCRIPTIONS
162 The special requirements as to proof of the constitution, or the

constitution and resting owing, of obligations imposed by the present shorter
prescriptions should be abolished (paragraph 49).

163 The Prescription Act 1579 (c. 21), the Prescription Act 1669 (c. 14),
the Cautioners Act 1695 (c. 7) and ss. 37, 39 and 40 of the Bills of Exchange
(Scotland) Act 1772 should be replaced by provisions in the proposed
comprehensive statute introducing a new short negative prescription of more

general application (paragraph 58).

PROPOSED NEW SHORT NEGATIVE PRESCRIPTION

164 The proposed new prescription should apply to:
(1) rights and obligations arising from contract (other than breach of
contract), promise and specific implement (paragraph 62);

(2) obligations based upon unjustified enrichment, including restitution,
repetition, recompense and obligations resulting from negotiorum gestio

(paragraph 63);
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63) obligations of accounting, other than accounting for trust funds
(paragraph 60);
(4) bills of exchange and promissory notes (paragraph 64);

(5) cautionary obligations, including obligations constituted in a form
whereby the cautioner is bound as principal (paragraph 64);

(6) money transactions between relatives (paragraph 66);
(7) current bank accounts and deposits (paragraph 74);

(8) actions to recover overdue payments in respect of ownership or
occupation of land (paragraph 83);

(9) rights and obligations based on delict and quasi-delict other than
personal injury (paragraph 97);
(10) rights to sue for damages for breach of contract (paragraph 98).

165 The proposed new prescription should not apply to:
(1) banknotes (paragraph 64);
(2) rights and obligations of a kind excluded from the operation of the
long negative prescription (paragraph 65(2));
(3) rights relating to land (paragraph 65(3));

(4) actions for recovery of possession of land for failure in periodic
payments in respect of the land (paragraph 83);

(5) contracts, promises and obligations of accounting founded on attested
writs (paragraph 60);
(6) obligations of accounting for trust funds (paragraph 60);

(7) legal rights in succession and the prior rights of a surviving spouse
under the Succession (Scotland) Act 1964 (paragraph 60); ,

(8) rights and obligations arising under contracts of partnership or agency
(paragraph 60);

(9) delictual rights and obligations affected by the Law Reform (Limitation
of Actions, etc) Act 1954 as amended (paragraph 54).

166 The proposed new prescription should extinguish rights and obligations
to which it applies (paragraphs 88 and 96).

167 Collateral rights arising from contract or promise should not be
extinguished along with the principal obligation (paragraph 88). -

168 The period of the proposed new prescription should be five years
(paragraphs 68 and 96).

169 The prescriptivé period should commence as follows:

(1) ordinary contracts—when the right becomes enforceable (paragraph
70);

(2) continuing accounts, including accounts for services—the date of the
last item of account (paragraphs 71 and 72);

(3) long-term contracts—the date when the last item of the contract
becomes due for payment (paragraph 71); .
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(4) partnership and agency—the date when the right or obligation becomes
prestable under the dissolution or termination arrangements (paragraph
73);
(5) banking transactions—the date when the creditor in the transaction
demands payment (paragraph 74);
(6) guarantees—in the absence of express provision:
(a) liability of guarantor to creditor—on default in payment by the
principal debtor (paragraph 76);
(b) liability of principal debtor to guarantor—on payment by the
guarantor to the creditor (paragraph 77);
(¢) liability of co-guarantors infer se—on payment by a guarantor to
the creditor (paragraph 78);
(7) loans:
(a) the date of payment given in the document of loan (paragraph 79);
(b) if no date of payment is stated, or if the loan is repayable on demand
—the date of the demand for repayment (paragraph 79);

(8) bills of exchange and promissory notes—in the absence of express
provision:
(@) liability of acceptor—the date when the liability arises (paragraph
81);
() liability of drawer or indorser—on receipt of notice of dishonour,
or date of dishonour, or notice of first dishonouring, as appropriate
(paragraph 82);
(9) periodic payments in respect of ownership or occupation of land—the
date when each payment becomes due (paragraph 83);
(10) loan transactions between relatives—the date of the demand for
repayment (paragraph 66);
(11) rights and obligations arising from delict, quasi-delict or breach of
contract—the date of the delict, quasi-delict or breach (paragraphs 97
and 98);
(12) continuing acts, neglects or defaults giving rise to delict, quasi-delict
or breach of contract—the cessation of the act, neglect or default (para-
graphs 97 and 98);
l (13) if the damage caused by the delict, quasi-delict or breach of contract
I is not readily ascertainable—the date when the damage or breach of
‘ contract is, or could with reasonable diligence have been, ascertained by
the aggrieved party (paragraphs 97 and 98).

170 The prescriptive period should be extended to allow for the pupillarity,
minority or legal disability of the creditor or the original aggrieved party
(paragraphs 90, 100 and 103).

171 The prescription should be interrupted by:

- (1) court action (paragraphs 89, 99 and 103);
(2) written acknowledgement of the debt or liability (paragraphs 91, 101
and 103);
(3) payment to account of principal or interest (paragraph 92);
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(4) fraud or concealment by the debtor or the person liable (paragraphs
93, 102 and 103);

(5) error induced by the conduct of the debtor or the person liable
(paragraphs 93, 102 and 103).

172 In continuing accounts, the account should be terminated by the death,
bankruptcy or liquidation of either party (paragraph 71).

LIMITATION OF ACTIONS FOR DAMAGES IN RESPECT
OF PERSONAL INJURIES

173 The principle embodied in the Law Reform (Limitation of Actions,
etc) Act 1954 as amended, should be retained (paragraph 111).

174 The statutory provisions relating to limitation of actions of damages
arising out of personal injuries should be re-enacted in a comprehensive
Scottish statute on prescription and limitation of actions (paragraph 113).

175 A person who sustains personal injuries should have three years from
acquiring knowledge (actual or constructive) of the material facts relating
to a right of action within which to raise an action (paragraph 119).

176 The executors or dependants of an injured person who has died as a
result of his injuries should have three years within which to raise an action,
commencing from the date on which any of the pursuers first acquired
knowledge (actual or constructive) of the material facts relating to the right
of action (paragraph 122).

177 The running of the limitation should be suspended during supervening
insanity or unsoundness of mind in the person to whom the right of action
has accrued (paragraph 115).

RIGHTS AND OBLIGATIONS IN THE ESTATES OF
DECEASED PERSONS AND TRUSTS

178 The law relating to prescription -of trust property and interests in the
estates of deceased persons should be re-stated in the proposed comprehensive
statute, with the substitution of the new short negative prescription for those
of the existing shorter prescriptions which at present apply (paragraph 132).

179 The long negative prescription should extinguish the claim of a surviving
spouse for prior rights in an estate under the Succession (Scotland) Act 1964

(paragraph 128).

180 Rights and obligations in respect of loss or damage caused by ultra
vires or negligent acts of a trustee or executor should prescribe after five

years commencing from:
(1) the date of the ultra vires or negligent act; or
(2) if the act is a continuing one, from the cessation of it; or
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(3) if the fact that loss or damage has been caused by the act is no.
immediately known to the beneficiary affected by it, from the date when
that fact is, or could with reasonable diligence have been, ascertained by
him; or

(4) if at the time of the ultra vires or negligent act the beneficiary affected
did not have a vested interest, from the date on which his interest vested
in him (paragraph 132).

QUINQUENNIAL PRESCRIPTION OF DILIGENCES
RELATING TO HERITABLE PROPERTY

181 The law on this matter should remain unchanged, and provisions to
deal with it should not be included in the proposed comprehensive statute

(paragraph 134).
GENERAL

182 The proposed new statute should include rules for computation of
prescriptive periods as follows:
(1) the rules should apply to all prescriptive periods;
(2) the day in the course of which the prescriptive period begins should
not be included in the period, but the day in the course of which it ends
should be included;
(3) a day should be taken to run from the midnight immediately after
which it begins to the midnight at which it ends;
(4) a year should be a calendar year of 365 or, in a leap year, 366 days;
(5) prescriptive periods should not be extended to include ‘official holidays’
(paragraphs 137 and 139).

183 At a suitable opportunity, statutory rules of general application should
be enacted for the calculation of all periods of time (paragraph 140).

184 For the avoidance of doubt, any legislation following on our proposals
should render null any agreement to avoid its provisions (paragraph 141).

185 The Reduction Act 1617 (c. 13), the Prescription Act 1696 (c. 9), and
the Prescription (Ejections) Act 1579 (c. 19) should be repealed (paragraph
142).

186 The decennalis et triennalis possessio should be declared by statute no
longer to be part of the law of Scotland (paragraph 143).

187 The provisions of the Limitation (Enemies and War Prisoners) Act
1945 should be re-enacted in the proposed comprehensive statute (paragraph

144),
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ON MEMORANDUM No 9 N
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British Insurance Association
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Confederation of British Industry

Consumer Council

Mr J N Dandie

District Councils’ Association for Scotland

Faculty of Advocates

Dr W M Gordon, University of Glasgow

Professor G L F Henry, University of Edinburgh

Institute of Chartered Accountants of Scotland

Keeper of the Registers of Scotland

The Hon Lord Kissen

Law Society of Scotland

Lloyd’s

Professor I P Miller, University of Strathclyde

Mr W J McFadden

Professor F MacRitchie, University of Aberdeen
The Rt Hon Lord Reid of Drem
Royal Faculty of Procurators in Glasgow
Royal Incorporation of Architects in Scotland

Scottish Counties of Cities Association
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Scottish Financiers Association

Scottish Law Agents Society

Scottish Rights of Way Society Ltd

Society of Solicitors in the Supreme Courts of Scotland
Scottish Trades Union Congress

Society of Writers to HM Signet

Town Planning Institute
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m Appendix B

NOTE ON PROOF BY WRIT OR OATH -

General

1 The vicennial prescription of holograph writs, the sexennial prescription -of .bills of
exchange and promissory notes, the quinquennial prescription and the triennia} prescription
do not render an obligation unenforceable but restrict the method of proving‘it. ‘In the
case of holograph writs, proof is confined to the oath of the party against whom the claim
is made and, in the case of the other prescriptions mentioned, to his writ or oath. '

2 The defender who founds upon one of these prescriptions must so plead in his defences.
After considering the pursuer’s averments and the terms of the account or other document
sued upon (Caledonian Railway Co v Chisholm (1886) 13 R 773, per Lord President Inglis
at p. 775) the court sustains or repels the plea, usually before a proof ‘is .allowed.
Occasionally a preliminary proof has been allowed to enable the plea to be disposed of
(eg McKinlay v Wilson (1885) 13 R 210). If the defender-pleads prescription after- proof
Dprout de jure on the merits has been heard, the case must be decided on the evidence brought
out by that proof (Wyse v Wyse (1847) 9 D 1405). G

Proof of Prescribed Writs and Obligations

3 The creditor is not required to prove both the constitution and the resting owing of
the debt by either writ or oath. If constitution of the debt is proved by writ or judicial
admission, resting owing may be proved by reference to oath (Wilson v Strang (1830)
8 S 625; Deans v Steele (1853) 16 D 317).

Judicial Admissions

4 A judicial admission of a fact is equivalent to proving it by writ or oath (Wilson v Strang
supra; Darnley v Kirkwood (1845) 7 D 595, per Lord Mackenzie at p. 598 and Lord
Fullerton at p. 600). Apart from prescription, legal presumptions from the actings of
the parties may impose upon the debtor an additional onus of proof of his case; but when
one of these prescriptions applies, the onus is upon the creditor. Hence an inference from
averments of facts made by the defender or a failure by him to deny an averment of fact
within his knowledge are insufficient; the judicial ‘admission must be express and
unequivocal (Noble v Scott (1843) 5 D 723, per Lord Justice-Clerk Hope at p- 7127; Darnley
v Kirkwood supra per Lord Fullerton at p. 600). A defender may wish not merely to plead
prescription, but also to make alternative averments of fact in case his attempt to plead
prescription is unsuccessful. Only if he is unsuccessful in pleading prescription and his
averments or alternative defences infer an admission of the constitution of the debt will
the inferred admission be construed as a judicial-admission (4lcock v Easson (1842) 5D
356, per Lord Justice-Clerk Hope at p. 366). The judicial admission, though express
and unequivocal, may be subject to a qualification. If prescription applies, the admission
can be founded on only if the qualification is disproved by the writ or oath of the debtor
(Walker v Garlick 1940 SLT 208; McKie v Wilson 1951 SC 15).

Proof by Writ

S There seems little doubt that the constitution of a debt may be proved by a writ dated
either before or after the end of the prescriptive period. The position however is much less
clear in connection with the value of a-writ dated within the prescriptive period for proving
the resting owing of a debt. In Lindsay v Moffar (1797) M 11137 it was held that-a writ
dated on the last day of the prescriptive period was sufficient. In Johnson v Tillie, Whiyte
& Co 1917 SC 211 (a case on the triennial prescription) it was conceded by counsel
and accepted by a majority of the court that a writ dated within the prescriptive period
could prove the resting owing of the debt. However, Lord Johnston gave a very strong
dissenting judgment which was approved by Lord Morison in Robb & Co v Stornoway
Pier and Harbour Commission 1932 SC 290 at p. 299. Lord Mackay in Borland v
Macdonald Ltd 1940 SC 124 at p. 136 also stated that Joknson v Tillie,- Whyte & Co
should be reconsidered. In Walkers on Evidence at p. 137 it is stated that ‘a writ'is useless
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unless it is dated after the end of the prescriptive period’; but in two Sheriff Court case.
Halliday v Watt & Co Ltd 1950 SLT (Sh Ct) 58 and Alexander Wilson (Aberdeen) Ltd v
Stewart & Co Ltd 1957 SLT (Sh Ct) 62, Johnson v Tillie, Whyte & Co has been followed.
A debt proved by writ to have been resting owing after the end of the prescriptive period
will usually be regarded as still subsisting at the date of the action, unless the debtor
proves otherwise (Drummond v Lees (1880) 7 R 452); the reverse was however held in
Storeys v Paxton (1878) 6 R 293. Payments of interest after the end of the prescriptive
period must be proved by writ of the debtor if they are to establish the resting
owing of the debt (Dickson, A Treatise on the Law of Evidence in Scotland 3rd Edition,
§§ 458, 520). .

6 Entries in a party’s business books are his writ (Jackson v Ogilvie’s Exor 1935 SC 154;
Hope v Derwent Rolling Mills Co Ltd (1905) 7 F 837). Even unsigned jottings in books
may be writ if they are admitted or proved to be holograph (Storeys v Paxton supra).
Parole evidence is admissible to prove that the signature is genuine or that the writing
is holograph (Borland v Macdonald Ltd supra). Markings by the debtor on the back of
a bill of interest paid have been held to be his writ (Drummond v Lees supra).

7 A writing by another person (eg his factor) may be constructively the writ of the party
(Smith v Falconer (1831) 9 S 474), provided that the agency of the writer is proved or
admitted to bind his principal, the party (McGregor v McGregor (1860) 22 D 1264). But
if the debtor can be considered to be acting for the creditor, a writ granted by the debtor
in these circumstances is still the debtor’s writ. Examples are entries by the debtor, as
factor on the creditor’s trust estate, in the trust cash book (Drummond v Lees supra) and
signature by the debtor, as executor of the creditor, of an inventory of the latter’s estate
which included the debt (Jackson v Ogilvie’s Exor supra).

8 Documents granted by the creditor (such as receipts) become constructively the writ
of the debtor if the latter retains them (Campbell’s Trs v Hudson’s Exor (1895) 22 R 943;
Wood v Howden (1843 5 D 507). A letter from the creditor may become the debtor’s
writ if required to explain a communication from the debtor (MacBain v MacBain 1930
SC (HL) 72; Rennie v Urquhart (1880) 7 R 1030); the creditor’s letter may be recovered
by diligence (Stevenson v Kyle (1849) 11 D 1086).

9 When the obligation has been proved by writ to exist, the amount of the debt may
be proved by parole evidence (Borland v Macdonald supra per Lord Justice-Clerk Aitchison

at p. 130).

Proof by Oath

10 Lord Jeffrey stated in Hunter v Geddes (1835) 13 S 369 at p. 377 that a judge must
give effect to the oath ‘if at all intelligible, however palpably and disgracefully false it may
appear. But, in order to give effect to it, its true tenor and importance must, at all events,
be ascertained’. In that case a general denial was disregarded because previous specific
admissions led to the inference that it was untrue. A statement by the deponent that he
does not remember or does not know is generally treated as a denial (Fyfe v Miller (1837)
15 S 1188), unless he can hardly have forgotten or have been unaware of the fact in question
without being able to show good reason. In that event, he is held to have admitted
knowledge (Dickson, A Treatise on the Law of Evidence in Scotland, 3rd edition § 1499).

11 Documents cannot supplement or explain or contradict the oath. However, they
may be made part of the oath by being put before the deponent who is then examined
on their contents (Heddle v Baikie (1847) 9 D 1254, per Lord Moncrieff at p. 1263). If
the deponent seeks to support his statement by referring to a document which does not
support it, the appropriate part of the oath will be rejected (Cooper v Hamilton (1824)
25728, (1826) Il W & S 59).

12 One of the most common problems in interpreting an oath is whether a qualification
of an admission in the oath is intrinsic or extrinsic. If the qualification is intrinsic, it
receives effect as part of the oath, but if it is extrinsic it is disregarded. The Reports are
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(\, _~inkled with cases on this point but a useful summary of the law is given by Lord Deas
in Cowbrough & Co v Robertson (1879) 6 R 1301 at p. 1312:

‘I hold:

ist That if the oath bear that some other mode of satisfaction or extinction than
payment in money was stipulated or bargained for at the contraction of the debt, that
other mode, if the debtor swears it was acted on, will be a competent and intrinsic
quality of the oath, although not made the subject of subsequent agreement.

2nd That if the debtor depones to an express subsequent agreement to hold the debt
satisfied or extinguished by some other specific mode than payment in money, that
other mode will be a competent and intrinsic quality of the oath, although not stipulated
for when the debt was contracted.

3rd That an express subsequent agreement to forgive the debt, in whole or in part,
deponed to by the debtor, will in like manner be intrinsic, and receive effect accordingly,
because, so far as thus deponed to, the debt cannot be said to be resting owing.

‘If I am asked how these views are reconcilable with holding that an allegation in the
oath that the debt has been compensated is held, in the general case, extrinsic, my
answer is that compensation, if not sworn to have been sanctioned and agreed to by
the creditor, will be extrinsic, because compensation usually involves matter of law,
and although the deponent may establish any relevant matter of fact by his own oath
he cannot thereby establish matter of law.’

13 If there are several defenders, the reference to oath must generally be to the oaths
of all of them. However, if one of them depones that the debt has been paid, it appears
that all are freed (Darnley v Kirkwood supra per Lord Jeffrey at p. 603), as are any who
do not admit the constitution of the debt (Duncan-v Forbes (1831) 9 S 540). It also appears
that when only some of the defenders are sued, -and they admit constitution of the débt
but cannot depone to payment, resting owing is held to be proved, even though the debt
might have been paid by one of the co-obligants not called as defenders (Christie v
Henderson (1833) 11 S 744). This case, although never overruled, has been criticised,
notably in Drummond v Crichron (1848) 10 D 340. - ‘

14 Reference to the oath of an agent is generally incompetent if his principal is the party
to the action (Bertram & Co v Stewart’s Trs (1874) 2 R 255). However, in Borland v
Macdonald Ltd supra, where the defender was a limited company, reference was allowed
to the oath of the managing director, apparently without objection.

15 In a debt due by a partnership while the oath as a general rule cannot be held
affirmative unless all the partners have had an opportunity to depone (McNab v Lockhart
(1843) 5 D 1014), there are circumstances in which it is competent to refer to some of the
partners only. Thus in Neill & Co v Hopkirk (1850) 12 D 618, where the firm had been
dissolved and one of the partners sequestrated and discharged, the oath of the other
partner was competent to prove resting owing. In an earlier stage in the same case, under
the name Neill & Co v Campbell & Hopkirk (1849) 11 D 979, the court refused a reference
to the oath of the sequestrated and discharged partner. When a partnership has been
dissolved the oath of a dead partner’s representative will not suffice to prove the constitution
and resting owing of a debt to the partnership (Nisbet’s Trs v Morrison’s Trs (1829) 7S 307).

16 Reference to the oath of the representative or executor of the deceased debtor is
competent (Stirling v Henderson 11 March 1817 FC; Hamilton v Hamiltorn’s Exrx 1950
SC 39). Reference to the oath of the deceased’s trustees is apparently also competent
(Murray v Laurie’s Trs (1827) 5 S 515; Bertram & Co v Stewart’s Trs supra).

17 As regards a husband’s liability for debts incurred by his wife within the praepositura,
constitution of the debt may be proved by the oath of the wife but liability will rest upon
the husband only if resting owing is proved by his oath (Mitchells v Moultrys (1882)
10 R 378).

65



A

"(Q)sEE s
Iapun Iensi3oy JolYyD AQ 010U JO 20IAIS

-para)sigdar uostad Jo yjesp Jo 3req

*PaIB[dap SI UOHDI[O JO JNSAI YOoIyM U0 Ae(

‘Ajroyine
Bulsuaoy 01 sadreys pssodoid jo uoneogHON

*UONN[OSaL 0} UONI2[GO JO 320U JO IIAIIG

*PRIB[OIP SI UONDI[Q JO JNSAX YIIym U0 Ke(y

*90U21f JO aNSs|

HLVA ONILYVIS

"CEE °S Japun £)a100s A[puaLiy ® £q apew s3uiye}
-I9pun IO SuOoljv)uasardar ISPISUOD jsnui S3I)3100§
A[pUaLLy JO IeNSIZaY JOIYD Yoy UMM POLIdd

JUSWIYSI[qBISI
91 JO 310adsor ur pardlsidar uvosiad Jo yjeap JId)je
PY 9yy Jo sssodind oy} Ioy suosiad 9jepOLIWIOdIR
0) PpopuLIUl JUSUYSIQLBISd UB JO UONBAUNRUO))

‘Juofe
SIY I0 9yepipued £q pred aq o) sasuadxs wondID [[V

SHIAA UNO0d YO SAVA LHOME-ALNIML

‘qnpo furwued e ur suiwred Jojy safieyd Jo uonisoduf

‘KAoyne o) w jusxed jo sromod pue
SIYBII 3unsea AjIoyine [8d0[ AqQ uonn[osar jo asde|

‘sasuadxa UOI193[d SIY JO 310adsar ul
Ju9aBe uoN03[a SIY 10 2JBpIpULD € JSUIESE WIeD AI9Ag

SAVA NAZLINOL

PV oY)
JO 7 °s 1opun pansst 99BLLIBWI O] 90UDI] JO UOTIBIN(T
SAVA NAL
NOILVOI'IddV

0L6T dunp CJ 1p sv 22.40f ut suoisiaoad sapnpout ISty sty [

(€)see
'S OL6I PV sIxe[ uonerodio)) pue awoduj

(8)79 's 8961 10V (PUBI0S) HIOM [BIO0S

(2)99 s 6¥61 19V 21doad 3y} Jo uoneiuasardayy

DT s 8961 1V Furwen
(€) (@91 's 8961 1OV (PUB[0IS) HIOA [B100S

(1)99 'S 6v61 10V A[d03( oy} Jo uone)uasaIday

(0)T s 6£61 PV (pue0ds) 28eLe

JLALVLS

MVT SIODS NI SHSVD TIAID NI SLINITHWIL AJOLNLVLS A0 ISI1

N xipudddy

66



il

*3210J 0ul U0 1BPI0 JO 9)e(]

'SNOQUIN} SI [RAOWUDX
‘unep  Jjo ae(g

ssojun  pieAur s wWiep)

“uonerado ojur Surwod uoniqmoid jo ajeqy

. *90UapISaL
ATBUIPIO SPHYS JO UOHBUIWINGD JO 9je(

“19pI0 JO Sunje

“I9pI0 JO SUurBRIN

"JUSWISAITE JO 91B(]

"s3urpasood o) Jo asnes 9y,
‘porrad

19)10ys e say1oads Jygnolrq SI uonde Yoiym
Ispun Oy sSo[Un ‘U0 papunoj s3uIpeadold

- HLVA DONILYVIS

*Anp 03 33reyo [euoIsiA0Id
Suisodwy opel], Jo pleog £Aq I0pI0 Arvujunjeld

‘preog sAemjrey
9y} Ui palsoa Jlfal 10 PIOJSI JO JuBWIED Aq [BAOWISY

"synys Julpasy jeujue pue synpoid [RUdIPOW JO Uon
-ejrodut 10 Ajddns ‘ofes Suniqryoxd 1epIo jo uoneInCy

‘BaIR § A)LI0YINE [BOO] I8Y}0
oY) Ul JUSPISSI A[IIBUIPIO 9 O} PAUIISRP PHIYD JO
9JBD JO JOYjOu® 0} AJLIOYINE [BO0] QUO WIOJY IQJSUBIL,

‘S10Y SIULLUIO|[Y dY) Iopun pue| jo uonismbor
A108[ndwiod 10§ I9pIO UO FUIMO[JO) 18I} O] SONON

*IpIO
s9ensidews £q ISUMO 0] PAISAIRP SIOI)IB IO SPOOT
JO 10Jssassod I9A0291 0] J3]BAP IO JANOIq AQ UONOY

an0d uy sgurpsesord
AQ pomoOfj0] IO PIMIUSI SSO[UN JuUAUNSILIR AUy

SHINOW 33dHL

7961 19V (PUBNO0dS)
JuISURDI] 9Y) IO 1OV Y} JO UONNOIXd Ul SUOP
Suyidue JO JUNOOOR UO S[BIOLJO 10Yj0 pu® SPLIAYS
jsurede ‘soSewep 10) suoloR se yons ‘s3UIPaOIg

“Jsa1ayul aqnd 2y ur J0INdasoxd
10 4Inod Jo Y190 ‘a3pnf Aue jsureSe 1oy oyl Ispun
010 Uy s3uIPaR00id Jo 10adsar ur safetuep Jo uondY

SHINOW OML

NOILVOI'lddV

(€)8 's 6961
10V (serpisqng pue Surdwing) senn(y swosn)

(®)8)¥p1 'S 8961 10V 1odsuery,

(b)T9 'S 8961 10V SUIDIPIIA

(F)ST 'S 8961 10V (PUB[I00S) JIOM [e100S

Mer s TT61 PV (PUB0OS) SIUSUIOY Y

€1 'S T68T 1V (pueodg) ao10d ysing

9 'S LEST 10V (PUe09g) 193 flews

(19t s
2961 10V (puepoog) Suisueory Aq pepudwe
S8 G61 'S 6S61 PV (Pue)odog) Suisuedry

(e)sL s
¥S61 10V (PUB[I00S) UONOIPSLINS ATewwng

HLNLVLS

et e

67



‘ur-guyjjy Jo uonedwo)

-Knnbuy Jo 19119] JO 3ullsod

2010 0Ju1 Sujwod 19pI0 Jo 238

Kmnp Jo juswiked
‘KIoyjne

10 juounyedo( 9y) O] S$OI_I IO SPIOdA
I9jsuel) 0] preog sAemjiey £q 190 jO Subnje]N

*Joy jo Suissed jo a1
‘pourad siy) puajxe 0] UOIRISIP

Suiaey £Insear], ay3 ‘Iaje] Ji 10V Jo uissed Jo
2)ep JO SenIdoe uoljesuadizod YoM uo 9eq

‘Suoim Suinunuod
® J0 pud 1o ‘uyonorpsumf oy} UIYIM SWED
sonred uoym ojep 10 ‘Jo paurejdwod 918 WY

"uONoE JO UAIZ 8q O
250U $,JjUOW JUO :ssedsdI) JO UOISSIUIOT)

HALVA ONILLIAVLS

‘UOoljBABOXS Uons Sunjew uosyad £q uon
-gAROXQ UI-PaJY JO SouBUAIUIBW JO potzad wWnuwixep

‘ssoIppe Jo a8ueyd 0} sk
Annbuy 03 Ajda1 03 s|iej oym wvosied 03 SupepRl A1jUD
10 sisuonnorid [eoIpawt Jo 39381801 w03y AInserg

*Anp 0} 281eyd reuoisiaoxd Juisodwil 9pei], JO pIBOH
£q 19pI0 Axeuruyaid papuaIxs Jo uoneInp wnwixew

‘sa1pdde 10y 9y JO T °S YoM 0 Amnp woij
Jolja1 10y ope1] Jo pleoy 0} 1oproduwy £4q uonesyddy

‘preog
skemjrey oY) Ul pa)saa $OIfal J0 §p103a1 10} senjuIoyne
pue sjuowieda(] JUSWIUISAOD SNOHEA £q swreD

30y Jo Surssed

ay) 03 Jold Suop joe 1BY) YA WY ayp Jo (N1
‘s U} pauyop joe Jo Ino Juisue uvoneryedal JO GONOV

“joV 241 Jopun uonesuSdod IO WIEd JO DHON

- I9puUNaIay) JOPIO UR IO IV 3} JO sosuensind
ur suop Sumyidue I0j uosiod Aue jsuede UuOIY

-pue| uo ssedsax) JoJ sagewe(y

SHINOW XIS

NOILVDI'1ddV

OV 'S 0L6T 1V (pue|odS) speod

(S)€ 'S 6961 WV [P

(€)8 s 6961
10V (Se1pisgng pue Suidwn(g) ssyn( swoIsn)

(#)T s 6961
19V (saIpisqng pue guidwn(y) seNN( sWoIsny

(1) ‘&) “(€) ‘@Y1 'S 8961 1V 1I0dSUBIL

(D1 s §961 WV sondsid peiL

11 S 661 1V (20uayaQ) vonesusdwod

€1 °S 0681 WV UONIIPSHN{ U110

L1 'S ZE/T 1V (PUBIOIS) SWED

ALOALVLS

68




‘Juiejdwod ur pagy||e sI91jeW JO Q010U
pey 1s1y passndde uosiad ysym uo e q

"uosiIe SuiAry se payes) I JYSLI Yoym uo seq

“uasLie SuIARY S pajear) st IYSII yoym uo e
"USSKIE Suravy St pajes) s1IYSII yoym uo ajeq
*Xex1S1897

orerrdoxdde £q 20UdpjO dY3 JO AIGAOISIP ISILE

“JO}QOP SY) JO 20Udsqe IO Advunj ‘syudtu
-28poImoujoe UONLIM J0J QW) JO UOISUXY
‘ponyooe UonoR JO IsNed Yolym uo o

*POXAAIIOP US3Q dABY PInoys
Spoo3 uayMm 21ep JO SpooT Jo AISATSP Jo e

JNoD Aq 91qIsusixs potysd juswied jo aeq

‘adewep Jo uoneuIIS g,

"uonor Jo Suisiey

N HLVA ONILYVLS

‘sjuawlreda( JUSWUIIA0D) UIRIIe)
£q uopenSIUNUpRjEW Jo OV a4 Jopun jurejdwiod y

Jgousq Areyuswoiddns Jo juawded 0) Sy

Aymjeis e fulaq
J0U ‘Jgeusq Jo Aem £q wns Aue jo juswrded jo jydry

Jgousq Jo Aem £q wins Aue Jo juswifed 01 ysnyg

“JpuUao 3y}
JO UONOIAUOD AIRUIIUNS Y} UO 9]qeI2A09T ST 10V )
Jopun YowM SUY € JO AI9A003X oY) JOj suIpasoold

. "URO[ B JO 300dsaX Ul UaYE} A)IINoas
30 oprRW JUSWIAAIFE AUk JO JUSLINDIOJUS 10 ‘1S919)Ul
J0 Ju9] Asuowr Aue 10J IOPUS[AouoLl ® AQ. S3UIP3ID0I]

‘spoo3
0} ofewrep 10 Jo ssoj 30 diys pue J91IILd Jo ANjIqer]

*09 UOIS[02
swnuew woiy Supnsaxr seofewep jo wonrodoad
prediaao Jo 30adsar U UOHNGHIIUOD 32I0JUS 0) YOIV

)0V [euosiad pue [8d0] JO ‘feuosiad pue [8d0]
a1qnd Aue Jopun suop sfewep SUINUNUOD JOJ UONOY

Juswivosixdu
sSNOSuoIM JOJ soSewrep JI0J Pasiel UOIOB U §$S3001g
WVEX ANO ¥0 SHINOW FATIML

NOILVOI'lddV

(£)9 'S £96] 10V JOUOISSHUWOD) AlejudwiefIed
, T "301 £62/6961 "I'S ‘pPapuswiE 5B
()(DLT S 9961 10V AILIN03S [BIOOS JO ANSTUIAL
T 821 °162/6961 "1'S ‘ PIPUIWE $B (7)LT S $961
10OV (Saunfuy rersnpuy) SOUBINSUT [BUOIJEN
£ "821 ‘687/6961 'I'S ‘popuswe

se (2)¢S 'S $961 10V S0UBINSUT JRUONEBN

()99 's
G96] 10V SONRI00S JULPIACIJ pUE [BIIISNpU]

(DET 'S LT6] 19V SI9pUsjAouoN

9 “III "MV
SINPaYdg ‘PT6Y 1OV €3S 4q sPooD Jo aBeLIIRD

8§ 'S T16] 19V SUCHUSAUOD SWNIBN

G 'S ZHRT 10V $1S0)) pUE SUOIOY JO uolewry

(9 "2 TOLT) TOLT 19V 2INp320IJ [eUluLD)

HALNALVLS

69




‘u2A1g 9q 0) UOHOR JO JJN0U §,yjuow
auQ 19V Jo uonnoexs ur suop Sury) Jo se

‘S10VY
pres jo souensind Ul JUOP Suly) Yoy uo ajeq

"WIe}d JO UOIJRUILLIAGD [Bul]

*JUOUISSOSSE
3yl AQ PaIoA0D Xe} JO UOIBUIMHIdRD |BUL]

‘porrad SulUNOIOR JURASISY

*JUOLUSSASSE JO JBOA JUBAJ[SI JO PUH
‘paisod jayoed yoiym vo Leq
‘JuewaIbar Y} Jo SUINURUOD JO FURjeN

‘35018 WIIB[O YOIyM Uo ojed

.wc___o..« of Jo 91ep ‘poy|e) 21€ s9213 J1

ALVA DNILIVIS

10V 9y} JO UONnoaxXe
ur suop Sunphue Joj uosiad Aue jsulede UOHOY

10y [euosiad pue [8o0] 10 ‘nosiod pue
Tesoy oqnd e Jopun ouop Suiyikue 1oy uonoe Auy

SUVAA OML

‘JOT[oX IO} WIE[D B 0] 10033 3413 0} JUSWISSISSY

, *109]85U JO )NBJSp [NJ[I4 ‘pnesy 0} anp
XB) JO SSO] I0A000I 0) XEB) UONRIOdIOD 0) JUILISSISSY

] . . ‘sygoxd
JO UINJOI B SPBW JOU Sey UoIym d[qeadreyd Auedwiod
£qQ waA13 9q 03 X} uUoneINdIod 0} ANIqRI[ JO S01ION

"UINJAI B PalsAlep
jou sey oym xe) 03 o[qeadieyo uosied Aq ueAld 9q 0]
xe) sured [eydeo J0 Xe) awoodur 0} AM[Iqe]] JO 010N

“Jaxoed puejul parsidar e ‘o) afewrep 10 ‘Jo
ss0] JO 300dsa1 Ul 991 1504 9y} Isuiede sguIpaadold

‘PaNUIIUOD JO PAMQIAS] SE JuSWANbax ssajun ‘PrIyd
® Jo j0adsal Ul juswesinbal uoisiazedns jo uoneIing

: . 0TS
Jopun Kjoyjne ue jsurede uoresusdwod Jof uie)

*$991) 9} J0J 90UDI|
guie ' Jo Jesnjor oy Ioye soejd Jupje) seon JO
UoHEBIONSIAP JO joadser Ul uolesuadwWwion J0F sWRD)

(panuijuod) MVEA ANO dO SHINOW FATIML

NOILVDI'1ddV

1€ 'S 6L81 1OV Spreuniq [en)qeH

G 'S 7H8T 10V SIS0 PUE SUODY JO UONEHWIT]
(01T 'S 0L6] 1OV JusweIeurA SoXe]
(£)6€ 'S OL6T 1OV JUSWOTBUBIA SOXBL

(1)0T 'S 0L61 10V JUSWASRUBIA SIXBL

(1TT (1)L "5SS OL6T 10V JUSWIISBURIN SIXE],
(1)0€ 'S 6961 1Y 20WO 1s0d
(£)8% 'S 8961 10V (PUT[IOOS) YIOM 81005

(£)0T 'S 8961 1V (PUBO0IS) 93BIoMaS

()11 'S LO6] 1OV ANSAA0F

FLNLVIS

70



i~

‘Soe[al LIR[A Y3iym 0} porrad
SUNUNOdOE 10 JUSWISSASSE JO IBdK JO pug

v o jo 19 B 1opun ao_.«u.?.c.mnw

*91BOLNISO JO [BMAUDI )SE[ IO omww.ﬂ Jo oKQ

.ﬁaoE%mn mo
uardoar Jo yyeap Jayye undoq oq jouuwd sfur
-P3920Id  "JOIE[ SI I9ASUDIUM ‘IISIUIA 94} JO
93pajmouy 9y} 0} SR UOT) BUILIINAP [BUY JBY}
YOIy U0 9JBP JO PAUIWIIIAP A[[eUl SI saSewep
9Y} JO Junotwe 3y} pue 0) 1YILI B Yoy uo ajecq

‘&royine uraueld [edsof oy} Jo
98 Pajaou] 3y} 03 SUED STONIPUOD IO SUOISIACI
pies ay} yim A[durod 03 aInfIey yomm uo e

‘paddo)s oFerraeo
Y} (IIyMm UO djep IO PIALLIE 3AeY 0} 1ysno
yeldle yolgm Uo 9jep IO ‘[BALLIR JO 91B(]

N0 £q JQISU)XS POLIRJ  *SIOIAISS
oFeafes 10 Amfur 10 sso] ‘efewep jJo e
"YIeap Io)je sIedk 0M) Uey] 2I0W J0U

opeUI 9q JSOW PUBLUIP PUE (}BIP JI0Joq SIeak
931U} UBY) 9IOW JOU PINIOOE SABY ISNUX 1GAC]

ALVA ONLLAVLS

; - "IyE 'S Iopun
zo:m_oomwm wm_w:o: B E_mﬁo uo.w vo:omEzEEmE

%om:ﬁmaa [1Bja1 & se sosrwosd
Suisn woxy co:aom:mswmﬁ Jo ‘uopeinp wmunxep

*POYOASI 10 POMOUAI SSI[UN ‘BBOLIIIAD
189] [EnUUE IO 3)BOYNIAD [BLI) [EJIU[D JO UONEINC

"UoIO3s
9y} Ispun anp junowe Aue JIA0JAL 0} STUIPIVV0IJ

‘saan jo EoEooSaoa
saxmnbar yorgm Xop1o uonearesaxd 9o} B JopUN USAIS
JUISUOT B JO SUONIPUOD-I0 ($391) PI[[9] JO EoEoom_aob
WV U1 jo €1 s Jo suoistaoxd yum £dwod o) ainjreg

.wwoom Io owawm& ‘srofuassed
.*o vwm:.ao ur Lepp ‘Amfur ‘yresp J10J sofewecy

"SADIAIOS owm>£mm I0J 10 ‘sarnfur 10 |
‘f11adoad ‘)yFraxy ‘o8xed 10 ‘[OssOA Joioue 0) owmﬁmc
IOJ SISUMO IO [3559A jsule3e WIR[D 9DIOJUD 0) UOIOY

‘fypdoud sy
WOy 1qap SUlUIR}qO UBWIBIS PIseadsap aY) JO J0NPaL)

(panupuod) savax oML

NOLLVOI'TddV

R (3845
mohmﬂuo/xmoxm H ﬁo:ﬁo&ov oamoEooE

(1)89 'S 8961 10V SOUIIPI
(@) “(1)8€ 'S 8961 10V SOUIIPIIN

(9(E)8 's L96T PV
(SuoisIA0Id  SnoouR[[adsI) uonenuuesadng

(©) “‘(D¥1 's L961 3<_ ﬁ:.ﬁa< o1ALD)
(et
WY T Smpayds 1961 WY 1y £q aFerue)

8 'S TI61 0OV suoijuaauo)) SUINIIEN

(DBLI 's ¥681 10V Burddiyg jueyoroy

ALALVIS

71




"3010§ 01Ul SUIWOD PPIO

‘paUIddU0d
XB] 9y} Jo junowe Jo uonBUIWIRP [eul]

*JUSISSISSe Y} AQ
PAIOA0I XB] JO JUNOWE JO UOLBUILIIIRP [BUL]

“PaIp Paseadap UdIYM Ul JUIUISSISSE JO IBIX
“20UAYO BY) JO UOISSILLIIOD)
*JSIX9 SUOSBAX [B10ads ssofun

‘(DEI °S Ul 0} PALIAJRI SYIUOUL 3JIY) JO Audxg

‘umop piej st porrad
1ooue ssopun ‘py [eoads oYy Jo Furssed

‘pogrind Suiaq AoudBunuod
) 10 onp FUILIOISG IGOP I} WO} s1eak

sory) wr 2qusaxd 1Gap UABUNRUOD IO AIming
UO pasn SJUSUNSAIIY  “jusunsainre jo g

uawuosidui [njSuosm Jo Aep ise]

HALVA ONILAVLS

PV Y JO yT S
Iopun JapIo uopnedsyienbsip jo uopemp wnwWIxew

SHVAA FAId

*SIUSLUSSISS® UIB} 1D
ur pagieyd xej 0) DUAIYIIL AQ PIUIWIINP ST YoIYm
Jo junowre 3y Ajeudd Jo AI2A0031 10§ s3uIpaadotd

"PIA[OAUL ST J[nefIp
[nj{Im J0 prely aIaym Ljeusd 1940031 0} sguipascoid

*paseanap Jo
suted [euosiad 10 WOOU! UO XB) sured teyded 10 xey
QuIOOUI 10§ SANEIUIsAIdr [RUOSIAd UO JUILISSISSY

* IopUSY0 3y} JO UONIIAUOD AIBLILUNS UO JOV dY) Iapun
2[GRISA00II ST YOI 4 9UY B JO KI9A0031 I0F s3urpaadold

"0y 24 Jo (1€l
“s JopUN PIOA AWI02Aq Sty IpIQ snoladrd e sym
pue| jo uonisinboe AKrosndwiod Juispoyine JIOPIO

‘spue| jo Sunye) 10 aseydind
Arospndwod 10y Suppelsapun jo sjoword jo s1omod

‘syusuISaLIe [[v

‘adreyo

[PWWID UO jusLuuosHIdw [nj3uOim  JOJ safewie(q
SUVIA FHUHL

" NOLLVOI'TddV

(DT 's 8961 WY 3ulueD

(£)E01 'S 0L6T WV 1udwadeue |y SIXe],

(D01 'S OL6T PV 1UdWATRURIA SIXE],

(@) “(1)OV 'S OL6T 1PV 1USUWISRUBIA SIXEL

()99 s
G961 10V SANDI0§ JUSPIAOIJ pUB [BLISNPU]

(DET s TT61 WV (PULNOOS) SHUAUNO(Y

91 'S P81 PV (PUB[IOOS) Sasne[) spue|

7T 's 8€81 10V (PUB[IOIS) $10199(

(9 2 TOLY) TOLI 10V NP0 [BUIWILD

JLNLVILS

72




‘(xey uonerodiod Jo 30adsos ur porrad
SupuUNOdOE 10) JUIUISSASSE JO IBdA JO puyg

*a[npaYdg ur papraoid sy

*KAQ] JO JUSUISSISSE JO 9011OT JO 9DTALIS JO 9B(]

*£A9] JO JUSLISSISSE JO IDNOU JO NDIALIS JO 31B(]

‘passosse
9q 0} s[jej uonesuaduiod YoIyam 0} DUIIIJOX
£q 91ep 0 un3daq sI 199f0xd JuBARI YoM
U0 9jep IO puej ay) Jo fes Jo Aep 3 ‘(2)(5)pg
pue  ()(©)Ee (BUIE “ENSOE (P)E6T
SUOMO3S Ul pauyep se 2jep JUBAJRIL, Y]

"((Z)10S 'S) pnelj Jo SOsed Ui UOISUS)XH
-paxmout fyfeuad 10 SUY yOIym uo e

uorssiurad jo jueid jo aje(g

*90UDI[ JO [emouUax )sB[ IO SUnuLIl Jo aje(y

gigpen e

HLVA DONILYVIS

LT
-SS3SSB QAISSA0X9 Iapun pred xe) IOj JoIRI I0J wure[)

2dueqnISIp 10 afewep Ho,« uoesuaduIod 1940031 01
£ronqInuos 10 di) pasnsip Jo IPUMO AQ SSUIPId0Ig

0V 9y} JO 8 9inpayds
JO AT Med X0 / 9[npayog Jo JI 3ied Iapun 9)edyiIao
® JO anssi ay) Jo aduanbasuod ul Jorjar 10§ uoned[ddy

‘paysiuIny uopeur
-10jul 10 paonpold I0 paAlds JUdWNIOP AUue UL Jovj
JO O)e)SIUI SWOS JO UOSBAI £Q DAISSIOXD SBM AAJ[ JO
JuSwWSsIsSE Wy pred AA9[ Jo JoIar 1o suonesjddy

~PUB[ 9Y} UO IpeW SjusUA0Idwl
U[e1I30 JO )[NSAI B SB PUE[ JO aN[BA UL JSBAIOUL UB
woj 3un|nsar £A3] JO JUIUISSISSE JO AONOU JO FIAIAG

‘uonexe) Jjo swioj
Ulela0 iM UONOUUO0D Ul JOVY 9} I9pun parInoul
Ajeuad 10 osuyg Aue Jo £I0A003I J0J s3uIpasoold

SAvdA XIS

uoissiunrad Fuiuue(d jo uoneingg

‘POYOASI IO PIMIUDI $SI[UN
40V 9y} JO [ B4 JSpuUn pajueid 20UadI[ JO UOIBINCT

(ponunuod) sUvax gald

NOILVOI'IddV

(DEE 'S 0L61 10V 1dmddeuRy soxe],

9 ydesdered ¢ "yog
pu® 07 'S 6961 10V (sdL1) sarrend) pue saufy

@1L 'S L96] 1OV UOISSHUWIO) PUBT

(D¥S 'S L96] 10V UOISSIWIWO)) pue]

(E)p 'S L96] 1OV UOISSIIWOD pue]

LT S 9961 PV duRUL] £q
pspuaie se (1)[0S 'S TSE[ OV Xel owoduj

99 s 6961
PV (puepodog) Suruuerd £NUNO) Pue UMOJ,

(@) ‘(DT 's 8961 1V SOUIPI

HLALVIS

73




*$IB0A XIS IopUN 938 SUO[IOIS asatf} 104

‘apeul SBA.
juawied yorym ul potrad 9[qeesreyd jo puy

‘wopSury] P[] Ul PIAIIRX
JWOOUI YOI U JUSISSISSE JOo IBIA JO pUd

-paysiyes aq 0} I5ED
UoI}93S Sy} Uf Paydads SUONIPU0d UdyM 1e(]

parnout Ajeuad yolym uo e

-ajqeadreyd st
uosiod YOIJM JIOf JUSLUSSISSE JO B34 JO puyg

‘saje[l
wrep yogm oy potrad o[qeadIeyd Jo pug

"PAAISOAI SUWODUL YOIYM U JUSLUSSISSE JO 183X
*sojefalr

JUSWISSasSE orym 03 potiad 9jqesdreyd Jo pug

HLVA ONLLIVIS

S

*Auedurod 9500
£ UO XEBJINS JO JUWSSIsse 01 0L6[ PV JustefeuB A
soxe], a1 Jo (DyE pue (I)EE 'ss JO uornyeonddy

SUVAX NIAUS

‘Z6p °S Jopun xe} Jo jusunsnfpe 10§ porad

*S90UB)}IWAT pakejop uo uozow xe) Sunue[o 10y polrad

‘aUIOoUL SEASISAO J[qEIIWIAIUN
ure}e0 JO 103dSOI UF JUSLUSSISSE SulfEw 10§ potiad

*§10V soxe], 9} Jopun paxinoul fKyeuad e Jjo
£19A02231 10§ s3urpssooxd SuiguLiq 0§ porad jerueD

‘XB) OUIOOUL 0) 9[qBaSIeYd
st uosiod JUIPISAI-UOU B SUIEU 2SoYMm ur uosred 4Aq
JULUSSASSE JO SISeq JO WOND3[e I0) ponrad wnuixeN

. "§10VY SOXBL
o[} Topun Jorjar IO WIed ulyeur 10§ pousad [RIUID

*5[qeSSasse ST M [OIM I0J T8d4 oY)
19}J€ PAAIROAI SUWIOOUI WO XB} SWO0UL 03 JUSLUISSOSS Y

‘opew aq KB XB) 0) JUSWISSISSE OIyM Ungm voium
(ponujuod) SYVIX Xis

NOILVOT'1ddV

(6)L6T
‘s OLGI 10V sexe], uopeiodio) pue awoou]

: (8)z6¥
‘s QL6] 10V sexe] uonerodiod pue Swooul

9)61¥
‘s OLGI 10V soxe] uonerodio) pue swodu]

(D81¥

s 0L6] PV sexe] uoneiodio) pue JWOSUL

(1)€01 'S OL6T 1OV JUoWSRURIN SIXBL

18 'S OL61 PV JUSUIOZRUBIA] SOXB,

(DEp 'S OL6T WV 1USWITEUBAL SIXEL

() “(1)SE 'S OL6T 10V JUSWIBBUBIN SIXBL,
(Y€ 'S OL6T PV 1uawadeueN soxe],

ALOLVIS

74



VTR T S,

9 TTRT/EESLYT "PA "USMQUIPH “PYT YIeog % IO Aq 90O LI10UOEIS §,K1Sa[BIA JOF] 10 PUBJ0S UI PAIULIG

"9pBUI JSBOPROIQ YOIyMm
Ul JedA IO ‘ParInooo WY [09ISMAU UJ SIUJAD
urew Jo ‘pard)sides wiyy 1o paysyqnd jiom
J0 ‘palp Joyine YoIym Ul JeoA JepUS|Ed JO pug

"WIBD 9y} JO asned 3y} Jo SuIsLIe Jo aje(y
‘paysiqnd 3sig

SeM UODIPd UYOIYM Ul Ieod IBpus[ed Jo pug

‘pauopueqe 10 pauosiyiaf Iso[ ‘usols
Suleq wopsenb ur IopRW yespPNuU JOo 9B(T

"J0V 91} Iopun paure1qo
volssassod Jo dn eopeW AN YIIYM 1B 9B

‘wiepd guryew jo
o)ep o) Jorid syeak ua) ‘pafiof Jou aIe SedI) J|

ﬂ HLYA ONILYVIS

*1SBOPBOI] PUNOS IO UOISIAD]A)
Io wy ydeidojewaurd 10 upioosl punos paysiqnd
10 jrom pagsiqndun ur jySuddoos jo uwoneIngg

SAvVdA ALAId

"JOV 9Y} JO ]]-L SUOIILS Japun wie))
SUVHA ALMIHL

"3J0M [BIISILU 10 ONBUIRID ‘ATRISY]
e Jo uwonipa paysyqnd e ur 1y3uddos jo woneing

SYVIX ALI-AINIML

) ‘wireo ay) 0} asLI sAB3 (30 9y
JO 0 10 6 ‘g °L suonaas Aq pasoduwr) Anp jo yoealq
ssoym wuosiad ‘Aq psuopueqe 10 pouoOspIaf “3sof
I0 ‘WOIJ Us[0}S I8)JBW JBA[ONU SUIAJOAUI S0USLINII0
ue £q pasneo afewep I0 Amnfur jo joadsar up wirel)

SUVEX ALNIML

"0V Y3 Jo suoisiaoid ayy sepun
paule3qo uesq sey yolym 2181 J9YI0 AUk 10 19)s1801
arqnd e up uoyensisar £q dn speW 9 UEBD 931} ASOYM
a1e1se Aue jo (wny woiy s Surarxep uosrad Lue 10)
paseaddesip sey oy uostod £q £10A0031 1O puBWS(]

SUVHA NAILAIHL

'$301) 9} 10J 20U
3uljey ® Jo fesnjol oy Joyye eoejd Suryey sear Jo
UONEBIONdISP JO oadsar ur uonesuadwiod Joj swigj)

SUVAA NAL

NOILVDY1ddV

@(©)6€ ()€ ‘(@1 (B
H(E)ET H(E)TT H(DE ()T "ss 9561 10V WB11kdo)

(I)ST 'S 961 10V suohejeisu] JeaponN

(VST "s 9661 PV ysukdo)

(T)ST 'S S96] 19V SUOIIB[[RISU] JBS[ONN

LS [68] 1V
(puepoog) uopeywury 917 jo wonduwmnssig

(€)1 'S L96] PV Ansaiog

HLNALVLS

e n [ Ry T P

75






