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S p i n k
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J o h n s t o n .

p r e s e n t ,
T H E  LOUD C H I E F  C O M M IS S IO N E R .

1830. July 14. Spink v . J ohnston.
leducê hoio-0 R eduction of a holograph deed of settlement,
g r a p h  d e e d ,  f in d -  on the ground of deathbed.
m g  f o r  t h e  p u r -  °
s u e r ,  s u b je c t  to

Defence.—The deed bears a true date, and 
was not executed on deathbed.

t h e  o p in io n  o f  
t h e  C o u r t  o n  a  
c a se .

ISSUE.
“ It being admitted that a deed bearing to 

“ be dated 14th January 1821, and of which 
“ No. 14 of Process is a copy, is holograph of 
“ the late James Spink, lieutenant in the royal 
“ navy.

“  Whether, at the time the said deed was 
“ executed, the said James Spink was not on 
“ deathbed ?”

Neaves opened for the pursuer.—This deed 
bears date six years before the death of the tes
tator ; but it is sufficient if we prove its exist
ence more than sixty days before his death. 
There was a person who saw it much more
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than that period; and there are minute circum- Spink
Lstances in the deed itself, and the parties nam- J o h n s t o n . 

ed in it, which confirm the truth of its date.
The only question is, Whether one of the al
terations in it was made on deathbed ? but the 
witness will prove that the deed she read con
tained alterations, and a provision in favour of 
the person there named.

The witness having stated that she read the 
deed, and having detailed a number of the pro
visions in it, was shown the deed, and desired 
to say whether it was the paper which she read.

A  d e e d  sh o w n  to  
a  w itn e s s  t h a t  
s h e  m ig h t  p ro v e  
i t s  id e n t i ty .

When the brother of the witness was called 
to prove a communication made to him by her, 

L o r d  C h i e f  C o m m i s s i o n e r .—You may 
prove that a communication was made to him, 
but not the contents of the communication.

O n e  w i tn e s s  
m a y  p ro v e  th a t  
a  c o m m u n ic a 
tio n  w as m a d e  
to  h im  b y  a n 
o th e r ,  b u t  n o t  
th e  c o n te n ts  o f  
th e  c o m m u n ic a 
t io n .

Skene, for the defender, said, There were se
veral points of law which could be better deter
mined on a case than by a verdict.

L o r d  C h i e f  C o m m i s s i o n e r . —This is the 
proper course in such a case; but the jury must 
be satisfied that this is the will which was seen 
by the witness. It is established that a will in 

v o l .  v .  u
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M a s o n  his handwriting existed years before the death
M e r r y . of the testator; the. witness saw it in a place

where it was natural .that it should be, and at 
the time she mentioned to the other witness that 
she had seen it. As to the contents, they are 
not the question before you, but simply whether 
this is the deed she saw some years before his 
death ; and if you, the jury, are of opinion that 
it is, you will find for the pursuer on a case to be 
made up.

9

Verdict—“ Of consent, the jury found for 
" the pursuers, subject to the opinion of the 
“ Court of Session, on a case to be settled by 
“ the parties.”
Hope, Sol.-Gen., and Neaves> for the Pursuer.
Skene and Bell, for the Defenders.
(Agents, James Morgan, and Thomas Deuchcr.)
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1830. July 16.

Finding for the defender in a reduction of a
deed.

M ason  v . M e r r y .

R eduction of a contract and other writings, 
on the ground of force and fear— that the con
tract was not read to the party— that the name


