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1822. THE JURY COURT.

the road proved, which cannot establish it as ap- Simpson &Co.
propriated for that purpose. Macfarlane

and Others.
Verdict—“ For the defender.”
Cockburn, for the Pursuer.
Moncreiff] for the Defender. -

(Agents, /Eneas Maclean, w. s. and Macquecu Mackintosh,
w. s.)

ABERDEEN.
P R E S E N T ,

LORD C H IE F  COM M ISSIONER.

Simpson  & Co. v. M acfarlane, &c.
1822.Sept. 23. 9

T h is  was an action of damages against mer- Damages claim, 
cantile agents and the master of a vessel, for vering goods, 
not delivering goods shipped for the pursuers.

D efence for the agents, That they were 
justified in not delivering the goods.—For the 
shipmaster, That he acted under the orders of 
the agents.

ISSUES.

The issues contained an admission, that
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M acfarlane 
and Others.

goods were sold by foreign merchants to the 
pursuers at a certain price, and that a bill was 
drawn upon the pursuers for the amount, pay
able in four months, and that the goods were 
transmitted to the defenders, the agents of these 
merchants.. The questions then were, Whe
ther the defenders refused to deliver the goods 
without immediate payment or security for the 
price? Or, Whether the defenders, at the 
time they refused delivery, had good and rea
sonable ground to doubt the solvency of the 
pursuers ?

A brother-in-law of a party an incompetent witness.
An objection was stated to the brother-in- 

law of one of the parties, who was called as a 
witness.

L ord C h ie f  C ommissioner.— There is no 
doubt that a brother-in-law is not competent.

An affidavit in a An objection was taken to an affidavit pro-bankruptcy not . 'competent evi- duced for the defenders.dence, though recovered upon a
by^heCo^t!^ LORD CHIEF COMMISSIONER.— Y ou m ust

produce the proceedings in the bankruptcy to 
which this relates. Getting papers in conse
quence of a motion in Term does not make
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them evidence. The person who made the af- Simpson&Co: 
fidavit ought to be called as a witness. T ' M acfarlane

- and Others.
• Coclcburn, for the defenders.— The pursuers 
have completely failed; but to clear the1 cha
racter of the defenders, is it necessary to lead 
evidence ? Their instructions were not to de- 
liver, even if they doubted the persons to whom 
goods were sent;—in this case, they had no 
doubts that the pursuers were not fit to be 
trusted.

On the second issue, we are only bound to 
prove that there was good ground to doubt 
their solvency.

Moncreiffy for the pursuers.— This is a ques
tion of fact, but mixed with law, and we differ 
upon both. We say there was a concluded 
agreement. We are entitled to damages from 
the mere breach of agreement. I t is only the 1 Beil, 1 2 3 . 
insolvency of the pursuers that would have 
justified this act. They could not know at the 
time what they have proved.

L ord C h ie f  C ommissioner.—This is a \question of fact; but, from what Mr Moncreiff 
has stated, it is necessary that you should un
derstand the law applicable to the case, and

%
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Simpson&Co. what the law means. I  agree with M r Moii-
M acfarlane creiff, in what he states as law from the work of 
andOTHERs. j t js distinctly and accurately the

mercantile law of this country, but I  think it 
misapplied. The law stated applies to bank
ruptcy, and to stoppage in transitu, upon the 
inability of the buyer to pay.

The question here is not whether the facts 
would have justified him in taking back the 

* goods ; or whether he was entitled to disaffirm 
the contract, but whether he was entitled to act 
as he did, without subjecting himself to dam
ages. I f  you were to apply M r MoncreifFs 
doctrine to this case, you would be deciding an 
issue which is not the one before you. Though 
the second case put by M r Bell, that “ of gross 
“  suspicion of inability to proceed with the con- 
“  tract,”  comes nearer the present case. The 
question at present, however, is not whether 

' there was a competent ground to stop in tran- 
situ9 but whether there was good reasonable 
ground to doubt the solvency of the pursuers ?

There is no doubt the contract was broken— 
it was broken by their requiring immediate pay
ment, or even by requiring security, as the bar
gain was for four months credit.

The disaffirmance of the contract being esta-
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blished, the question turns upon the second Sim pso n&Co.
issue. M acfarlane

xt .1 i • , and Others.Upon the second issue, the question is not , 
whether the pursuer was insolvent, or believed 
to be so, but whether the defenders had good 
and reasonable grounds to doubt his solvency ?
I f  you are of opinion that there were such, you 
will find for the defender; but if this was a 
rash and inconsiderate act, you will find for the 
pursuer, and assess the damages. I t is said, as 
Simpson and Company paid all their debts, that 
you must hold there was no ground for this 
suspicion.

You must decide whether the circumstances 
are such as will free the defender from a claim 
of damages; and if you are of this opinion, 
law will warrant the verdict; and you must 
see the inclination of my mind.

Verdict— “ For the defenders/*

Monereiff and Hunter, for the Pursuers.
Cockburn and Hope, for the Defenders.
(Agents, C. C. Stewart, w. s. and Robinson $  Paterson, w. s.)


