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LORD CHIEF COMMISSIONER.

1821.March 17*
%

Chapelain  v . B a illie , &c.
»

. I

Damage* for A n  action for the rent of a house let to thethe rent of a house.
i

D e f e n c e .—No bargain was concluded.
ISSUES.

• •“ Whether, at Edinburgh, on or about the
" 10th day of December 1819, the defender,
“ Archibald Christie, servant to Lieutenant-
“ General Mathew Baillie, did hire, or agree
“ to hire, for the use of the said General
“ Baillie, a house or lodging, No. 18, South
“ Castle-street, from the pursuer, for the pe-
" riod of four months, from the 16 th of De-
“ cember aforesaid, at the rate of L.12. 12s.
“ per month ? And, whether the said de-
" fenders, one or both of them, have failed to
“ implement the said agreement, by refusing
“ to pay the stipulated hire at the periods the
“ same became due; and whether they still
" continue to refuse to pay the same ?
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“  Whether, at Edinburgh, on or about the C h a p e l a iw  

“  16th day of December 1819, the defender, b a i l l i e , &c. 
“ Lieutenant-General Mathew Baillie, did by 
“ himself, or by Archibald Christie, h is ser- 
" vant, acting in his name, and by his autho- 
“ rity, hire, or agree to hire, the house or 
u lodging, No. 18, South Castle-street, in the 
“ City of Edinburgh, from the pursuer, for 
" four months from the said 16th of Decern- 
^ ber, at the rate of L.12. 12s. per month ? 
u And, whether the said defender, General 
“ Baillie, has failed to implement the said 
“ agreement, by refusing to pay the stipulat- 
“ ed hire at the periods the same became due;
“ and whether he still continues to refuse to 
" pay the same ?”

An application was made on the 6th De- When partiesare joint de-cember 1820, to separate the case of the two fenders in the 
defenders ; and another on the 19th February sion, the J u r j  
1821, to separate the two Issues. • separate

On the first application, the L o rd  C h i e f  tnaJs’ 
C o m m is s io n e r  stated—-That he did not 
think it fit matter for the Court to look 
into at that time; and that there was a 
technical difficulty in the way, as they were 
joint defenders in the Court of Session. ' On 
the second occasion, his Lordship said—

i

»



C h a p e l a i n  I f  the two Issues are tried together, and 
B a i l e e , & c *  if it comes out that the servant was made a

party, to deprive the master of his testimony, 
I  would direct the Jury to return their ver
dict, first as to the servant, and then as to

•» *the master, as it would then be the duty of 
the Court to interfere.

%

A  witness, who had attended General Bail- 
lie as a sick nurse, having stated, on her cross- 
examination, that the General did not like a 
letter sent to him by the pursuer, and that 
he had given up the house,

Jeffrey9 for the pursuer, objects.—This is 
not evidence, being merely declarations by 
the defender.

L o r d  C h i e f  C o m m is s io n e r .—The evi
dence is given; and I  do not at present think it 
incompetent. You asked the witness as to 
what the General said; and they are entitled to 
sift the witness, to explain her answer to your 
questions. But proof of the contract being 
abandoned, or of its never having been en
tered into, cannot be got from declarations by 
General Baillie.

I t  is clear that you may cross-examine, to 
the full extent of the examination in chiefs 
to try the truth of the evidence in chief;
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and also to all matter that may try the accu- C h a p e l a inV*racy, or the general character, of the memory B a i l l i e , & c. 
of the witness. The point here is, whether 
the questions are fair, to explain what you 
asked; and I  so consider them,

JBromn opened the case for the pursuer, 
and stated—That Christie, the servant of Ge- 
neral Baillie, looked at the house, and agreed 
to hire i t ; and ordered fires, and some addi
tional furniture.

Moncreijj] for the defender.—The pursuer 
mistook a mere looking at the house, for hir
ing it. There is no evidence of authority to 
Christie, and he had no authority to take the 
house.

Jeffrey.—The hiring is proved; and if 
hired, it must be held to be hired for the 
General.

L o rd  C h i e f  C o m m is s io n e r .—The ques
tion here is, Whether the contract of hiring 
was completed ? or Whether there was only 
an intention to hire ? One part of the Is
sues is now out of question ; and the points 
are, Whether Christie had authority to hire 
the house? and Whether the house was 
hired ?
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C h a p e l a in  This is one of those contracts .which is not 
B a i l l i e , & c. reduced to writing, and where parol testimony

is admissible; for though there is a letter in 
this case, that letter is not intelligible with
out the parol testimony.

The first witness is the one on whose tes
timony the hiring depends; and if you think 
the hiring is established, then the authority 
to hire must be drawn from all the circum
stances of the case.

The testimony as to the precise date, is 
subject to the observation that has been 
made upon it, that the witness did not spe
cify the reason for remembering it. You saw 
the witness Christie, who appeared to me a fair 
witness, and he has now no interest to speak 
falsely.

As to the agency, this is not a matter re
quiring written authority; and it appears to 
me, that this person acted with others as if 
he was so employed; but there is no evi
dence of his being so employed; and his • 
own evidence goes to prove, that he had no 
authority.

The rent might have been proved by prov
ing the value of the house. I t  has not been 
distinctly proved, but seems fairly stated in 
the schedule.

#
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Verdict—“ For the pursuer on the second F oiiteith 

" Issue, against the defender, Lieutenant-Ge- t h e  E a r l  o p  
“ neral Mathew Baillie, damages L .52. 12s.
“ 5fd.”

Jeffrey and Brown for the Pursuer.
Moncreiff'for the Defenders. 1

(Agents, James Crawford, w. s., and Campbell and Clay son, w. s.)

PR E SE N T ,
T H R E E  LORDS COMMISSIONERS.

F o r t e it h  v. T h e  E a r l  o f  F i f e .
*

»

1821.March 20.

D amages for defamation in a judicial pro- Damagesi . -i n  j  • ■. .. . 7 claimed for de-ceeding, and lor afterwards circulating the famation in a 
calumny. ce«tog. pr°"

D e f e n c e .—The averments in the sum
mons are not, and cannot be, relevantly laid. 
The extrajudicial slander was not uttered.

The statements made by his counsel were 
different from what is alleged, and the de
fender believed, and had reason to believe 
the statements made to be true. They were 
made judicially, and are material to the ques
tion at issue.


