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B e l l  to give in a special condescendence of the ciiv 
B e l l . cumstances, and the names of the witnesses.

The Court afterwards refused the new trial; 
on the ground, that if the pursuer did not
know the facts to which he referred before the« « *

trial, he might have done so.

136

/ PR ESEN T, 
LORD G ILLIES.

1819. May 31. E d in b u r g h , L e i t h , and  H u l l  S h ip p in g
C o m p a n y , v . O g i l y i e .

Finding as to delivery of a cask of paint, and that,by the usage in Leith, delivery of goods to carters there, is not- equivalent to deliverv to the consignee in Edinburgh.

S uspension of a charge by the defender 
for the price of a cask of paint.

D efence .—The cask was delivered to a 
Leith carter, with proper directions.

ISSUES.

“ 1st, W hether the suspenders, on or 
“ about the 17th May 1814, delivered the 
M goods referred to in the lybel, to Widow 

' “ Wilson and to George Stedman, members
“ of the Societv of Carters in Leith, with
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‘ proper directions to deliver the same to the 
" charger ?

" 2d, Whether, when goods are trans- 
“ mitted by smacks or coasting vessels from 
“ England, and consignee! to persons in 
“ Edinburgh, delivery of the said goods to a 
“ member of the Society of Carters in Leith, 
“ with proper directions, but without a re- 
“ ceipt, or insertion in the Carter’s books, is, 
4t by the usage of the trade in Leith, held to 
“ be equivalent to delivery by the ship-own- 
“ ers to the consignee in Edinburgh ?”

EmNnunon, 
L e i t h , and 
H u l l  S h i p 

p in g  Co.
v*

O g i l v i e .

Two casks of paint were sent to the de
fender. ITe admitted receipt of one, but said 
the largest had not been delivered. The 
suspenders, pursuers of the Issue, maintained, 
that their contract was only to carry goods to 
Leith, and that delivery there to a regular 
Leith carter was sufficient.

A  witness was called to prove, that de
livery to a Leith carter was held good de
livery, and was proceeding to state an in
stance in support of his opinion.

L o r d  G i l l i e s .—This was a trial in a

Parol evidence incompetent in proof of a decision in a Court of Record.

Court of Record, and we cannot take the
decision from a witness.• §
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E d in b u r g h , 
1 >e i t i t, an d  
H u l l  S h i p 

ping  Co. v.
O g i l v i e .

A' witness rejected, from an error in the name inserted in the list.
0

%

A bulker’s book being sworn to be an office book, received as. evidence.

An objection was taken* to a witness, that 
his name was not in the lis t; the name in the 
list being J, F . Walker, instead of James 
Thomas Walker.

L o r d  G i l l i e s .— I  must proceed on the 
same rule as in the Court of Justiciary, and 
reject this witness.

W hen the first witness for the defender 
was called,

J e f fr e y  objected.— H e is interested, as he 
is a partner of the present Shipping Com
pany, in which the late company is merged,
and for the debts of which they are liable.¥ *

F o rsy th .— They must prove this if  they 
insist in it. H is interest, if  he has any, is 
against us, and therefore he is a competent 
witness for us.

L o r d  G i l l i e s .— The Edinburgh, Leith, 
and H ull Shipping Company does not now 
exist, and cannot be represented. The pre
sent Company is not here as a party,* and 
where is the evidence that the former one 
merged in this ? I f  you mean to prove this 
by a witness, I think that evidence would be 
incompetent.

%

A  witness produced the bulker’s book, 
written by a clerk.
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* Jeffrey objects*—The clerk ought to be 
called.

L o r d  G i l l i e s .— The witness held this 
to be an office-book, and regulated his con
duct by it. I  therefore hold it to be evi
dence.

m  •

Jeffrey.—The sum demanded is very small, 
but involves a general question. We shall 
prove by our landing book, that the cask was 

• delivered to a Leith carter, which is the 
same as delivery to a carrier; and when things 
are lost, it is the carter who is liable.

Cockburn.—The simple fact in this case 
is; whether this cask was delivered? W e. 
shall prove that it was not delivered. They 
prove that they delivered it to a carter; but 
he did not deliver it to the defender.

The second Issue is not a question of opi
nion,' but usage; and they have failed in 
proving it. Leith carters arc not carriers.
i

L o r d  G i l l i e s .—W e have merely the 
question of fact to try ; and it appears to me, 
that the landing book of the Company, the 
bulker’s book, and the carter who actually re
ceived the cask, are sufficient to prove the
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E d in b u r g h , 
L e i t h , and  
H u l l  S u it -

r i n g  Co. v.
O g i l v i e .
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first Issue, and to warrant you in finding that 
the cask was delivered to the carter.

On the second Issue it is impossible to de
ny that there is contradictory evidence; and, 
what is singular, the witnesses were perfectly 
fair, and appeared to give their evidence 
under a proper sense of their oaths. The 
Shipping Company being pursuers, are bound 
to prove the affirmative of the Issue, which 
is, not what shou ld  be the rule, but whe
ther it was held as the usage of Leith, to 
free the Company, on delivery to the carter.

The evidence for the pursuers, I  conceived 
sufficient to prove their case; but there have 
been a number of witnesses equally respect
able brought on the other side. The ques
tion is, whether the pursuers have proved 
the understanding to be general? and if  
you cannot go that length, you must find for 
the defender.

<
tVerdict— “ For the pursuer on the first Is- 

“ sue, and for the defender on the second.”

CASES T R IE D  IN  M ay 31,

Jeffrey for the Pursuer.
Forsyth and Cockbvf'n for the Defender.

(Agents, Daniel Fisher, and James Dunloy, w. s.)
I
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