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to put as many of its fighting men out of
action as you may, but you have also to
take every means at your hand to cripple
the commerce of that state, and you frus-
trate that object as much by supplying
goods which do not belong to you as supply-
ing goods which do belong to you to the
foreign state. Nor has the Royal Procla-
mation, nor have the statutes, anything to
say to the conditions of the supply or to
payments for the supply. It signifies abso-
lutely nothing whether the man who sup-
plies goods to the enemy receives payment
for them or makes conditions subject to
which he is willing to supply them and does
supply them. It has nothing to do with
payment or conditions. Nor have we any-
thing to do with the precise relation of
the person through whom you supply, to
the person who supplies them. e may
be your servant, he may be your agent,
he may be a total stranger—if he has been
selected by you as the intermediary through
whom you supply the goods to the enemy,
then it signifies nothing what his relation-
ship to you otherwise may be. Nor finally
does it signify what permission you may
have received to send your goods to a
neutral country in determining the ques-
tion whether you have broken the law or
not. It is of no importance whatever.
Nothing short of the Royal Licence will
enable a man resident and carrying on busi-
ness in this country to supply or to attempt
to supply goods—it matters not what the
character of the goods is—to a person resi-
dent and carrying on business in Germany.

To apply these general propositions to the
present case, I have to tell you that it is of
no moment in this case whether the goods
which were supplied, if they were supplied
—and it is for you to determine whether
they were supplied-—belonged to the Nova
Scotia Company, or to Jacks & Company,
or to Van IEfden, or to Krupp, or to the
Rheinische Company, or to Phoenix. It
is not of the slightest moment to whom
they belonged. The question which you
have to consider is, Whether the accused
supplied them to the enemy ? For, I repeat,
a man may supply goods which are not his.
A man may give the enemy property to
which he himself has no title whatsoever.
He may have acquired it by false pre-
tences. He may have acquired it by
fraud. If he supplies it to the enemy, then
an offence is committed. And further,
once more applying general propositions to
this case, it is of no moment whether Van
Uden was the ordinary mercantile aﬁent of
Messrs Jacks & Company or not. If Van
Uden’s was the hand which Messrs Jacks &
Company employed to supply the goods to
these three German firms, then for the
purpose of this transaction Van Uden is
their hand and agent, even although up to
that moment they had never heard of his
existence and may never have had any busi-
ness relations with him before. In the same
way, and still applying the general proposi-
tions to the case before you, it signifies
nothing whether payment was made in
advance for these goods or whether payment
was made for past deliveries. It signifies

nothing what the conditions were under

which the goods were supplied if you find

as a matter of fact—and it is for you to find

it—that the prisoners supplied the goods to

bh((la enemy through the medium of Van
en.

In short, gentlemen, this case, this pro-
clamation, and this statute really present
for your consideration questions of fact.
What did the prisoners do? That is what
you have to consider and determine —not
what they were entitled to do or what they
had a right under contracts to do, not what
they were bound to do. If a man supplies
goods to the enemy which he is bound by
his contract to supply, and only supplies
them in fulfilment 0? the stipulations of his
contract after war is declared, he has com-
mitted a crime.

If these views regarding the meaning of
the proclamation and the statute are correct,
it will be quite unnecessary for you to con-
sider, or for me to consider, the legal ques-
tion which was raised by Mr Clyde in his
extremely able address'to you. I have no
material sufficient before me to enable me
to solve that legal question, even if I were
able to do it and thought it desirable to
solve it for your benefit, and accordingly [
turn now to the facts of the case in order
that I may direct your attention to their
salient features . .

The jury by a majority found the panels
guilty as libelled, and they were each sen-
tenced to imprisonment for six calendar
months, and in addition each was fined
£2000, and in default of payment by either
of the panels the panel so defaulting to be
imprisoned for a further period of six
calendar months.

Counsel for the Panels — Clyde, K.C. —
MacRobert—Lippe. Agents— Macpherson
& Mackay, 8.S.C.

Counsel for the Crown—The Lord Advo-
cate (Munro, K.C.)—Mitchell, A.-D. Agent
—Sir W. S. Haldane, Crown Agent.

COURT OF SESSION.

Saturday, June 19.

SECOND DIVISION,.
[Lord Anderson, Ordinary.

JOHN MILLIGEN & COMPANY,
LIMITED ». AYR HARBOUR
TRUSTEES.

Harbour— Reparation — Contract — Rights
and Obligations of Harbour Trustees—
Duty to Afford Facilities for Loading —

~ Harbowrs, Docks, and Piers Clauses Act
1847 (10 and 11 Viet. cap. 27), sec. 33.

The Harbours, Docks, and Piers
Clauses Act 1847, section 33, enacts —
** Upon payment of the rates made pay-
a,ble; by this and the Special Act, and
subject to the other provisions thereof,
the harbour, dock, and pier shall be



Milligen & Co. v. Ayr H‘“‘”‘“T“'J The Scottish Law Reporter.— Vol. LI,

June 19, 1915.

749

open to all persons for the shipping and
unshipping of goods, and the embark-
ing and landing of passengers.” Sec-
tions 52 and 83 confer powers respec-
tively on the harbour - master to give
directions for the regulation of the
harbour, and on the undertakers to
make bye-laws for certain Eurﬂoses.

The cranemen employed by harbour
trustees having declined to load a cer-
tain vessel, the ftrustees, fearing a
general strike, refused to permit the
owners of the vessel to import labour
to load it. In an action of damages by
the owners against the trustees for loss
caused by the delay in loading, the de-
fenders pleaded that they had a dis-
cretionary power under the Act to
refuse to allow the pursuers to import
labour, and even if the Act imposed an
obligation on the defenders to permit
the pursuers to do so, the defenders
were absolved from the obligation be-
cause under the circumstances it was
“ practically impossible” of fulfilment.

Held that the obligation was not dis-
cretionary but absolute, and was not
set aside because of the serious nature
of the consequences which might ensue
from its fulfilment,

Opinion per Lord Dundas (dub. Lord
Salvesen) that even absolute impossi-
bility of fulfilinent did not absolve from
an obligation imposed by a private Act
of Parliament, in respect that such an
Act was truly of the nature of a con-
tract sanctioned by Parliament between
the promoters and the public.

Trade Union — Contract — Reparation —
Trade Dispute—Act Done in Contempla-
tion or Furtherance of a Trade Dispute
—Trade Disputes Act 1906 (6 Edw. VII,
cap. 47), sec. 3.

The Trade Disputes Act 1906, section
3, enacts—** An act done by a person in
contemplation or furtherance of a trade
dispute shall not be actionable on the
ground only that it induces some other
person to break a contract of employ-
ment, or that it is an interference with
the trade, business, or employment of
some other person, or with the right of
some other person to dispose of his
capital or his labour as he wills.”

%he owners of a ship had a dispute
with their employees at the home port.
On the ship coming into another port,
where she was to load, the harbour em-
ployees there refused to load her, and
threatened, if free labour was imported
for that purpose, to strike. The harbour
trustees, in consequence, refused to
allow the shipowners to import labour,

In an action of damages by the ship-
owners against the harbour trustees,
held that the trustees’ refusal was not
“an act done by a person in contempla-

. tion or furtherance of a trade dispute.”

Opinion per Lord Salvesen that the
claim of damages being based on breach
of a statutory obligation and not only
on interference with business, the Trade
Disputes Act 1906, sec. 3, could not

apply.

The Harbours, Docks, and Piers Clauses
Act 1847 (10 and 11 Vict. cap. 27), section 33,
is quoted supra in rubric.

The Ayr Harbour Amendment Act 1866
(29 and 30 Vict. cap. 208), section 3, enacts—
“The Harbours, Docks, and Piers Clauses
Act 1847, with the exception of sections 25
and 26, and except where expressly varied
by this Act, is incorporated with and forms
part of this Act.”

The Trade Disputes Act 1906 (6 Edw. VII,
ca,j). 417, section 3, is quoted supra in rubric.

ohn Milligen & Company, Limited, Bel-
fast, the registered owners of the steamship
“Eveleen,” of Belfast, pursuers, brought
an action afa.inst the Ayr Harbour Trus-
tees, defenders, for declarator—‘ (Primo)
That upon payment or tender by the pur-
suers of the rates appropriate to the steam-
ship ‘ Eveleen,’ and exigible under the said
Acts in res(f)ect of her obtaining a loading
berth, the defenders are bound to give or
assign to the said steamship a berth or
position in the harbour of Ayr, for the pur-
pose of shipping or unshipping cargo or
goods in the rotation in which she enters
the said harbour, when the pursuers are
prepared and willing to ship or unship
cargo or goods, and when the same is pro-
vided and free to be shipped or ready to be
unshipped ; (secundo) that the pursuers are
entitled, on obtaining such berth, to employ.
the services of their own employees in the
loading or discharge of their said vessel,
and for the purpose of loading or discharge
to obtain the use of the cranes and other
necessary plant belonging to the defenders
and provided for such purpose, either on
the pursuers making payment or tender of
the appropriate rates, dues, and charges
legally exigible by the defenders for the
use of the said berth or position and the said
cranes and plant, or their finding security
therefor ; and (fertio) in any event it ought
and should be found and declared that in
the event of the defenders being requested
to work the loading or discharge of the said
steamship, and them or their employees
refusing to do so, the defenders are bound,
on being requested by the pursuers, to per-
mit the loading or discharge thereof to
proceed by labour provided by the pursuers,
and for that purpose to permit the use of
the cranes an(F other necessary plant belong-
ing to them on payment as aforesaid ;” for
reduction of certain of the Ayr Harbour
bye-laws and regulations; and for £500 dam-
ages for loss caused to the pursuers by delay
in unloading the ‘Eveleen.’

The following narrative of the facts is
taken from the opinion of the Lord Ordi-
nary (infra)—‘ The pursuers, who are ship-
owners and coal merchants carrying on
business in Belfast, are the registered
owners of the coasting steamship ¢ Eveleen,’
trading between Ayrand Ireland, and carry-
ing for its principal cargo coal from Ayr.
In April 1913 the pursuers were involved
in a trade dispute with certain of their em-
ployees in Belfast, who were members of
the lrish Transport Workers’ Union. In
connection with this dispute the officials of
the Irish Union invoked the sympathy and
aidof the Scottish Unionof Dock Labourers,
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and suggested that when the ‘Eveleen’
arrived in Scotland for cargo, the Scottish
trade unionists should refuse to load the
¢ Eveleen.’

¢ On 16th April 1913 the ‘ Eveleen’ arrived
at Ayr Harbour at 10 a.m. for a cargo of
coal which the pursuers had contracted to
carry to Dublin, and which was at said
harbour ready to be loaded. The harbour
at Ayr is a tidal harbour, consisting of
quays on each side of the river Ayr near
its mouth. A portion of the quays on the
north side of the river is reserved for load-
ing coal cargoes, and there are railway lyes
for this purpose along the quays. The
railway of the Glasgow and South-Western
Railway Company is on the north side of
the harbour. At the coaling berths on the
north side there are steam cranes for lift-
ing the loaded waggons and tipping their
contents into the ship’s hold. There are no
facilities for loading coal on the south side
of the harbour.

“The harbour of Ayr is administered by
the defenders, who are incorporated as the
Ayr Harbour Trust under the Ayr Harbour
Acts 1855 to 1893, and the Ayr Harbours
Orders Confirmation Act 1901. The chief
executive official of the defenders is the
harbour-master. .

*The mode in which the loading of coal
cargoes is effected is as follows—The coal
waggon is brought by rail to the ship’s side
and brought forward by means of a rope and
capstaninto a cage where it is spragged. The
cage and waggon are hoisted by the crane
over theship’s hold ; the waggon is then tip-
ped and its contents discharged into the hold
to be dealt with there by the trimmers. The
cranes employed in this work are the pro-
perty of the defenders, who, under statutory
provision, charge shippers 1d. per ton for
their use. The labour necessary to get the
coal from the railway lye into the ship is
provided by cranemen, capstan-men, and
rope-runners, who are all servants of the
defenders. The work of trimming the coal
in the ship is undertaken by independent
contractors known as stevedores or
master trimmers, who employ gangs of
trimmers or labourers to do this work.
The master trimmer must, in terms of the
defenders’ bye-laws, have a licence from the
defenders, but this is the only connection
the defenders have with the work of trim-
ming the coal. At Ayr Harbour all the
workers referred to—both those employed
by the defenders and those employed by
the master trimmers—are members of the
Scottish Union of Dock Labourers.

¢ On the arrival of the ‘Eveleen’ at Ayr
Harbouron 16th Aprilthe defenders assigned
her a loading berth at the appropriate part
of the north quay. Shortly thereafter, and
before any loading had been done, the
* Eveleen’ was removed on the orders of
the harbour-master to a berth at the south
side from which coal is not loaded. The
Irish Union had been successful in getting
the Scottish Union to take up the existing
guarrel, and, in consequence, the employees
at Ayr Harbour refused to load the ‘Eve-
leen.” The pursuers thereupon offered to
provide adequate labour for the loading of

.

the ship, including the handling of the
cranes, and tendered payment of the har-
bour dues which were exigible, but the
defenders refused to allow them to import
labour to the harbour. The ¢ Eveleen’ was
thus detained for a time at Ayr in an
endeavour to get a cargo loaded, and ultim-
ately had to leave the harbour without a
cargo. The pursuers have brought the pre-
sent action to obtain damages for the loss
thereby sustained, and for declarator of
their rights of user of said harbour.”

The pursuers pleaded, inter alia—* (4) The
pursuers being entitled to have their ship
loaded in said harbour, they are entitled,
on the defenders’ refusal or failure to load,
to perform the work at their own hand,
and decree should be pronounced in terms
of the third conclusion of the summons.”

The defenders pleaded, inter alia—{ Added
by amendment at the hearing in the Second
Division]—*“ (5) In respect of the provisions
of the Trades Dispute Act 1906, the defen-
ders are entitled to absolvitor.”

On 290th May 1914, after a proof led, the
Lord Ordinary (ANDERSON) pronounced this
interlocutor—* Finds that in the circum-
stances disclosed in the evidence it was the
duty of the defenders to provide the pur-
suers with a coaling berth for their ship,
and with cranemen, capstan-men and rope-
runners for loading said ship with a cargo
of coal which was ready to be loaded : Finds
that the defenders without lawful excuse
failed to discharge said duty, and that the
pursuers in consequence sustained loss and
damages: Assesses the damages due by de-
fenders to pursuers at the sum of £110 stex-
ling, for which decerns in full of the sum of
£500 sued for in the summons: Finds it
unnecessary to deal with the declaratory
and reductive conclusions of the summons,
dismisses the same, and decerns.”

Opinion.—[After the narrative supral—
““The conclusions of the Summons are for
declarator, reduction, and damages.

“The reductive conclusion is directed
against certain of the defenders’ bye-laws.

nder section 83 of the Harbours, Docks,
and Piers Clauses Act 1847 (10 and 11 Vict.
cap. 27) the defenders are authorised to’
make bye-laws for the purpose of regulating
the use of the harbour, &c. The matter of
the reasonableness of the bye-laws is, by
section 85, for the determination of the
Sheriff, and accordingly the pursuers make
no attack on the bye-laws on the ground
that they are unreasonable. They main-
tain, however, that the bye-laws which they
challenge are ultra vires.

‘The pursuers can only be successful in
this attack if they make out that the bye-
laws in question exceed the function of
regulation — Dick v. Badart, 10 Q.B.D.
387. 1 am of opinion that none of the
defenders’ bye-laws exceeds this function,
and I therefore decide that the byelaws are
all intra vires and not open to reduction.

¢“The declaratory conclusions of the sum-
mons are of a sweeping character and are
expressed in terms which are applicable to
all circumstances. I do not think that the
pursuers, because of what happened in
exceptional and abnormal circumstances,
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are entitled to crave a declarator which
would be regulative of the defenders’ ad-
ministration in all circumstances. Nor do1
think I am bound in the circumstances to
pronounce a declaratory judgment which
might fetter the administrative action of
the defenders on occasions to which the
judgment might not be properly applicable.
It is plain, too, that these conclusions could
not be granted as framed. Thus, with
regard to the second declaratory conclusion,
under which the pursuers claim right to
employ the services of their own employees
in connection with the cranes, section 22 of
the Act of 1847 has evidently been over-
looked by the pursuers. Thissection directs
the defenders to provide the necessary
labour for the cranes.

< Although, however, it may not be open
to the pursuers to crave a general declara-
tor because of what occurred on a special
occasion, they are in my opinion entitled to
demand and obtain the judgment of the
Court on the legal effect of the occurrences
of April 1913. 1 propose, in deciding this
question, to treat the case as if it had
originated in an ordinary petitory summons
claiming damages as for a wrong.

<[ apprehend that the whole ground is
covereg by propounding and endeavouring
to find the appropriate answers to the fol-
lowing questions:—(1) Had the defenders
on the occasion in question a duty towards
the pursuers? § (2) What was this duty ? (3)
Were they in breach of this duty? (4) If
so, were they excused from performance?
and (5) If not, were the pursuers damnified,
and to what extent?

(1) Had the defenders a duty towards
the pursuers? 1 had an elaborate and
interesting argument from Mr Clyde as to
the common law doctrines of public carrier,
including those of free port —his general
point being that members of the public had
unrestricted right to the services of the
carrier and the use of the free ports, and that
the carrier and the grantee of the right of
free port were bound to mete out equal
treatment to all who craved the services of
the carrier or the use of the port. Mr
Clyde maintained that the Harbours Act of
1847 is just declaratory of the common law
as to right of user on the part of the public.
On this part of his argument he cited
Macnamara on Carriers by Land, 2nd ed.,
chaps. 3 and 4; Rankine on Land Owner-
ship, 4th ed., pp. 286, 287; and the well-
known case of Colquhoun, 16 D. 206, 18 D.
108, and 21 D. 996. 1 do not, however, pro-
pose to recapitulate his arguments on this
point as I conceive I must go to the pro-
visions of the statute for a statement of the
rights and obligations of the parties. The
defenders are a statutory body whose

owers and duties are prescribed by the
Act of 1847, and it is conceded by both par-
ties that section 33 contains the leading pro-
visions on this point. That section provides
that ‘ upon payment of the rates made pay-
able by this and the Special Act, and sub-
ject to the other provisions thereof, the
harbour, dock, and pier shall be open to all
persons for the shipping and unshipping of

goods and the embarking and landing of
passengers.’

“It is common ground that nothing in
the defenders’ Special Acts is of assistance
in the determination of any of the points
falling to be decided.

1 must take the case on the footing that
the pursuers performed what was incum-
bent on them under this section because
the rates payable were tendered and re-
jected by the defenders. The counterpart
to which the pursuers were entitled was to
have the harbour made open to them by
the defenders for the shipping of goods.
This part of the section bas been explained
in a judgment of Mr Justice Cave which is
recognised as authoritative in such standard
treatises as Carver on Sea Carriage. This
judgment was pronounced in the case of
Dick v. Badart to which I have already
referred (see also Somerville v. Leith Docks
Commissioners, 1908 S.C. 797).

 But I do not require to labour this part
of the case as it was conceded by the defen-
ders that they were, in ordinary circum-
stances at all events, under the obligations
to the pursuers which are expressed in the
above quoted section. The defenders fur-
ther admitted that in granting facilities
they were bound to treat all shippers
with equality, They urged, however, that
in granting facilities they had to regulate
the whole matter, and that what was the
whole matter depended on the particular
circumstances.

“(2) What was the duty of the defenders
towards the pursuers? The defenders ad-
mitted that they were bound, under section
22, to provide labour to work the cranes,
and they also conceded that they were
responsible for the capstan-men and rope-
runners. They contended, however, that
the extent of their obligation was to pro-
vide a staff, and that if their servants
refused to work or were prevented from
working the defenders were under no fur-
ther obligation. I am unable to accept this
contention. The pursuers, under section 33,
are entitled to have the goods shipped, and
if the defenders’ servants refuse to put the
goods on board it is the duty of the defen-

ers to replace the recalcitrant servants
with employees who will perform their
duties. 1t seems to me to make no differ-
ence that the dislocation of labour was due
to no fault on the part of the defenders but
to external causes. Their statutory duty
is, under section 22, to provide ‘proper’
servants for the cranes,

““(3) Were the defenders in breach of their
duty towards the pursuers? The pursuers
complain of two trhings—(l) being Seprived
of a coaling berth, and (2) being unsupplied
with the necessary labour for the shipping
of the coal. If the defenders were bound (as
I think they were) to give the pursuers in
their due turn a coaling berth and to supply
proper servants for loading the cargo, it is
plain that they failed in both the respects
complained of in performing the duty they
owed to the pursuers.

¢ This brings me to the most difficult part
of the case, to wit—
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“(4) Were the defenders in the circum-
stances excused from performing their sta-
tutory duties? I hold it proved on the
evidence that if the pursuers had been
allowed to import labour there was a likeli-
hood of two things happening—(1st) violence
by the Scottish trade unionists towards the
imported labourers, and it may be towards
the defenders’ property, and (2nd) a general
strike at the harbour, to the detriment of
the other ships which were then loading and
unloading there. It was a difficult situation
for the harbour-master to deal with. The
defenders under their Special Acts are
charged with the duty of maintaining the
harbour, and they urge that there was a
probability, if they acceded to the pursuers’
request, of the harbour being destroyed.
The defenders were also under obligation to
the other shippers, who might be damnified
if the pursuers’ ship were loaded by im-
ported labour, It is further established by
the evidence that the defenders’ officials did
what they could by way of persuasion to
induce their own employees and the trim-
mers to load the pursuers’ ship. Iam far
from saying that in the difficult situation
with which he was faced the harbour-
master did not follow the most judicious
course. But the defenders may neverthe-
less be liable in damages to the pursuers.
In contract it is almost always open to a
contracting party to choose between specific

erformance and payment of damages for
greach of contract. 1t isonly in exceptional
cases that the Court will compel specific
performance. The same principles, in my
opinion, are applicable to statutory obliga-
tions. The refusal of the harbour-master to
give specific performance of a statutory
obligation may have been in the circum-
stances expedient and judicious, but if the
defenders cannot make out that these cir-
cumstances excused them from performing,
they are liable in damages for non-perform-
ance.

“The defenders contended that the cir-
cumstances did excuse them from per-
forming. If this question had arisen under
contract, as with a stevedore under obliga-
tion to load the ship, it would probably have
been regulated by a strike clause in the
contract. There is no equivalent of a strike
clause in any of the statutes which have
been referred to, nor in the defenders’ bye-
laws, but the defenders’ counsel argued that
in a case of statutory obligation release or
excuse isimpliedif the statutorydutycannot
be performed-—Paradavine, 1648, Aleyn 26,
referred to in Addison on Contracts. I
incline to agree with this argument, but to
make it applicable impossibility of perform-
ance must be made out. The defenders’
counsel would not go this length. The
phrase which he again and again used in
this part of his argument was that it was
‘practically impossible’ for the defenders
to discharge their statutory duties. I am
unable to determine the legal significance
of this phrase. A thing can either be done,
although it may be only with inconvenience
and difficulty, or it cannot be done at all.
In the latter case there is impossibility of
performance, in the former case there is

not. The defenders are foreclosed from
maintaining that they could not get labour
to load the pursuers’ ship, because the pur-
suers offered to supply that labour, and I
hold they have made out that they could
implement that offer. I must also hold,
against the defenders, that if this offered
labour had been imported the power of the
law would have duly protected it while en-
gaged in loading the pursuers’ ship. Again,
I must determine against the defenders that
if a general strike at the harbour had taken

- place the resources of the labour market

of this country wauld have furnished non-
union labour for the conduct of the business
of the harbour, and that the defenders would
have been duly protected by the police, and
if necessary by the military, in carrying on
the business of the harbour by means of this
non-union labour.

“The defenders submitted an argument
under this head on a point which was not,
raised in the pleadings, to wit, that they
were excused from performance, or freed
from liability, by virtue of the provisions of
section 3 of the Trades Disputes Act 1906
(6 Edw. VII, cap. 47). I am of opinion that
the terms of this section refer only to dis-
putants in a trade contest, and are not
applicable to the circumstances with which
I have to deal. I therefore decide that the
defenders have not made out justification
or excuse for non-performance of their duty
to the pursuers.

“(5) This leaves for determination only
the matter of damages. 1 hold that the
pursuers sustained damages in consequence
of the aforesaid breach of duty on the part
of the defenders. I think it is proved that
the ¢ Eveleen’ was wrongously detained for
eleven days in Ayr Harbour. It seems to
me that the damages due may reasonably
be assessed as if this was a claim for demur-
rage at a time rate. So assessing the dam-
ages, I decide that the pursuers are fairly
compensated by a rate of £10 per day, or
£110 in all.”

The defenders reclaimed, and argued—(1)
The defenders had not failed in any common
law duty. (2) They had given full imple-
ment of their statutory duties. Their lia-
bility arose under a public Act, viz.—The
Harbours, Docks and Piers Clauses Act
1847 (10 and 11 Vict. cap. 27), and even if the
Ayr Harbour private Acts were treated as
contractual, they had no other effect than
to put the defenders under the public Act.
Under section 33 of the public Act the defen-
ders were not bound to render special ser-
vices—Somerville v. Leith Dock Commis-
stoners, 1908, S.C. 797, 45 S.L.R. 590. Indeed
section 67 positively forbad it. Under sec-
tion 22 the limit of the obligation on the
defenders was to provide sufficient and suit-
able labour. The duty was a qualified not
an absolute duty. Sections 52 and 83 showed
that modifications were inferred in the lia-
bility. The duty was to offer ‘servants”
not ‘“service,” and to offer them only at
‘“reasonable times.” The defenders had not
fa,iled to offer men, and to do their best to
induce them to work. Accordingly their
offer was a good offer. There must ge read
into the obligation a condition to the effect
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that if the men were unwilling to work
the obligation did not apply. The vessel
must arrive in harbour free from any dis-
qualification which might prevent the men
from working— Whites, &c. v. Steamship
Winchester Company, February 5, 1886,
13 R. 524, per Lord Shand at 538, 23 S.L.R.
342, at 348. (3) Even if there were a statu-
tory duty to unload the vessel, the defen-
ders were in the circumstances of the case
excused from performing it. The law recog-
nised three excuses for non-performance of
the duty, viz., (1) where it was physically
impossible, (2) where it was a breach of the
law, and (3) where it was difficult owing to
circumstances for which the debtor was not
to blame—Paradine v. Jane, 1648, Aleyn
26; Addison on Contracts (11th ed.), p. 148;
Anson on Contracts (13th ed.), p. 371; Em-
biricos v. Sydney Reid & Company, [1914]
3 K.B. 45. (In that case performance was
not absolutely impossible—see Scrutton (J.)
at 51.) The present case fell under and was
a fortiori of the third class of exceptions,
because here the difficulty was due to the
creditors themselves. Moreover, the pur-
suers were not the sole creditors, and the
action of the defenders, by preventing a
strike, preserved the rights of other credi-
tors to whom the defenders were equally
under obligations. (4) The defenders were
absolved from fulfilment of the obligation
in respect of the provisions of the Trades
Disputes Act 1906 (6 Edw. VII. cap. 47),
section 3—Conway v. Wade, [1909] A.C. 506,
per Lord Loreburn, L.C., at 511; Vacher &
Sons, Limited, v. London Sociely of Com-
positors, [1913] A.C. 107, per Lord Atkinson
at 123. In the present case the dispute was
a dispute between the defenders and their
whole employees at Ayr as to whether or
not National Union labour should come into
the harbour, and it was in contemplation
of this dispute and in order to avoid a
strike that the defenders acted as they did.
Stewart v. Kennedy, February 17, 1890,
17 R. (H.L.) 1, per Lord Watson at 9, 27
S.L.R. 388, at 391, was also referred to.

Argued for the respondents—(1) At com-
mon Iaw the pursuers had the right to use
the pier. If a pier was put down it was free
to all and sundry—Colquhoun v. Paton,
December 15, 1853, 16 D. 206, per Lord Jus-
tice - Clerk (Hope) at 211 ; Bell’s Principles
(10th ed.), section 637. (2) The pursuers also
had a right under sections 22 and 23 of the
Harbour, Docks, and Piers Clauses Act 1847
(cit.) to have the ship berthed for a sufficient
time to permit of its being loaded, and the
Harbour Trustees were bound to assist with
appliances and workmen, or else to use
those which the pursuers were willing to
supply. A body of statutory trustees could
not by passing a bye-law deprive a member
of the public of his statutory rights—Oswald
v. Ayr Harbour Trustees, January 24, 1883,
10 R. 472, 20 S.L.R. 327, affd. July 23, 1883,
10 R. (H.L.) 85, 20 S.L.R. 873 ; Somerville v.
Leith Docks Commissionars, cit., per Lord
Ordinary (Dundas) at 1908 S.C. 802, 45
S.L:R. 594; Dick v. Badart, (1883) L.R.
10 Q.B.D. 387. The word ‘“all” in section
33 meant “each ”—Burneft v. Great North
of Scotland Railway Company, Febru-
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ary 24, 1885, 12 R. (H.L.) 25, per Lord
Fitzgerald at 35, 22 S,L.R. 456, at 461,
Under section 22 the defenders were bound
to provide competent servants, and they
were not competent servants unless they
were ‘willing.” Section 67 did not apply
to the present case, because its object was
to prevent favouritism by the company to
one of its own servants. [t had nothing to
do with partiality shown to outsiders. The
Court could ordain specific implement or
give damages according to its discretion—
Mooere, &c. v. Paterson, &c., December 16,
1881, 9 R. 337, 19 S.L.R. 236; Mersey Docks
Trustees v. Giibbs, 1866, L.R., 1 H.L. 93, per
Lprd Westbury at 127 ; Virtue v. Commis-
sioners of Police of Alloa, December 12,
1873, 1 R. 285, 11 S.L.R. 140. (2) The de-
fenders could not escape their liability on
the ground of the difficulty of the perform-
ance of the obligation — Hong-Kong &
Whampoa Dock Company, Limited v.
Netherton Shipping Company, Linvited,
1909 S.C. 34, per Lord Dundas at 40, 46
S.L.R. 35, at 39; Pollock on Contracts (8th
ed.) p. 432. Paradine v. Jane (cit.) was a
case where the obligation had been created
bg a contract and not by statute. The
obligation in the present case was also
really contractual, because it was created
by a private Act, and a private Act was
just a contract sanctioned by Parliament—
Herron v. Rathmines and Rathgar Im-
provement Commissioners, [1892] A.C. 498,
(3) The defenders were not absolved from
fulfilment of the obligation in respect of
the provisions of the Trades Disputes Act
1906. The object of the Act was to further
the interest of trade unions against em-
loyers, and its purpose was not to stifle
Eut to further trade disputes. The present
action was not laid on the grounds specified
in the section. There was no averment as
to what was the trade dispute, and what
was the action done in contemplation of' it.
The section did not apply to an action done
towards a third party with regard to a
trade dispute—Conway v. Wade (cit.), per
Lord Loreburn, L.C., at 509 and 511; Long
v. Larkin, {1914—] 2 [r. R. 285, per Gibson, J.,
at 304, and Kenny, J., at 329. Moreover,
the Act did not give protection where, as
here, there were threats of violence.

At advising—

LorD JUSTICE - CLERK ~— The pursuers’
claim in this case is now reduced to one
of damages. They demand damages from
the defenders in respect that when they
brought a vessel to the defenders’ harbour
the defenders failed to provide what was
necessary in the way of service at their
cranes to enable the cargo to be loaded, and
that when the pursuers proposed to have
the work done by persons employed by
them the defenders refused to permit them
to bring men to use the plant necessary for
the loading. The defenders by their stat-
ute, under which they are owners of the
harbour, are requnired either to supply
personnel for the working of their cranes,
or to suffer the work to be done by those
interested themselves.

1t is not matter of dispute that the de-
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fenders did neither of these things, and
therefore prima facie they are liable in
damages for failure to fulfil the contract
imposed on them by statute. The question
therefore is, can the defenders state any
legal ground which will excuse them for
their failure to provide the required service
and their refusal to allow the pursuers, on
their failure, to provide it for themselves?
I am of opinion that the reasons they state
are not sufficient to exonerate them. They
are not entitled to exercise any discretion as
to whether they themselves will or will not
either do what is necessary or allow it to
be done. The obligation upon them to take
the one course or the other is absolute.

But then it is said that the circumstances
of the case made it impossible for them to
fulfil their statutory contract. They aver
that the pursuers were engaged in a trade
dispute with their employees in an Irish
port, and that the trade unionists at this
port intimated refusal to do work for this
ship—in other words, that they were in
sympathetic strike with the trade unionists
at the Irish port. They therefore maintain
that it was not possible for them to supply
the personnel themselves. They further
maintain that they were warned on behalf
of the workers at their harbour that if they
allowed the pursuers to do the work them-
selves their servants at the harbour would
all strike work, and so the whole work of
the port would be stopped. And they again
say that this made it impossible for them
to allow the pursuers to bring their own
men to the cranes. It is no doubt the case
that they entertained apprehensions that
the peaceful picketing might develop,
as it so often does, into violence, by which
their crane plant and other appliances
might be injured.

he question is, whether such circum-
stances will relieve the defenders from hav-
ing to compensate the pursuers for the
damage caused to them by the fact that
they were unable to get their vessel’s cargo
loaded, as they were entitled to have 1t
loaded, on paying the harbour dues and
expenses. I cannot think so. In the first
place, what is termed an impossibility was
a prospective impossibility only. The de-
fenders thought that certain things might
happen, and on that ground they refused
to fulfil their contract themselves or to
allow the pursuers to execute what was
necessary for the work. But even if it
were granted that there was a state of
matters which could be held to constitute
an impossibility, would that free the de-
fenders from a claim of damages? I can-
not think so. It appears to me to be
clear that a plea of impossibility is no
answer to a claim for damage for failure
to fulfil a contract. This is well estab-
lished by decision, and is no longer a
doubtful matter in the law.

A further point was made, however, viz.,
that the Trades Disputes Act of 1906 ap-
plies to the circumstances of this case to
free the defenders from liability. In my
opinion, the defenders have set forth no
case upon record which would entitle
them to a judgment on this question.

This appears to have been an afterthought,
and certainly if it was to be pleaded, it
called for statement in the record. But
no such statement appears, and no motion
was made for leave to amend the record
so as to enable the defenders to set it
forth relevantly. This I consider to be a
sufficient ground for excluding it from
consideration. Were it otherwise, I am
satisfiled that the terms of the Act of
1906 would not apply to the present case.
Lord Dundas, in an opinion which I have
seen, has gone into this matter fully, and
I content myself with expressing concur-
rence in his views.

Lorp DUNDAS — In this interesting and
important case I have come to agree with
the Lord Ordinary, though not exactly upon
the same grounds, in thinking that the pur-
suers are entitled to recover damages. The
defenders make no objection to the sum
awarded by the Lord Ordinary if damages
are due. The pursuers’ counsel do not in-
sist in the declaratory and reductive con-
clusions of their summons, and these are
only interesting as indicating the grounds
upon which damages are claimed. The
facts of the case are sufficiently set forth by
the Lord Ordinary and need not here be
resumed.

I do not think that the defenders were in
fault merely because they failed to supply
cranemen willing to load the pursuers’ ship.
By section 22 of the general Xet (10 and 11
Vict. cap. 27) undertakers are bound to
* provide proper servants and labourers for
working such cranes at all reasonable times
for the use of the public.” But the defen-
ders’ Special Acts (42 and 43 Vict. cap. cx],
Sched. I, and 56 Vict. cap. 1i), sec. 47, make
it optional to them to supply such labonr.
If they do so they are entitled to charge for
it over and above the statutory rates, but
the clear implication is that if they do not
choose to supply the labour, shippers (to
whom under section 33 the harbour is to
be open for the shigping and unshipping
of goods) are entitled to supply competent
labour for the loading or discharging of
their ships. This point, however, is not of
practical importance in the case, for as soon
as it became apparent that the cranemen
would not load the ¢ Eveleen,” the pursuers
offered to sugply men (against whose com-
petency and fitness no suggestion is made)
to carry out the work of loading.

The real ground of fault maintained by
the pursuers is that the defenders refused
to permit the entrance of these men to the
harbour. I think this ground of action is
well founded. By section 33 of the general
Act it is provided that upon due payment
of rates *“the harbour, dock, and pier shall
be open to all persons for the shipping and
unshipping of goods.” The attitude broadly
assumed in the harbour-master’s telegram
to the pursuers on 16th April was—< Will
not on any account allow strangers work
our cranes.” Next day he telegraphed —
“ Regret cannot load  Eveleen.” Men refuse
to work her. She remains in Ayr Harbour
at your risk.” This uncompromising atti-
tude wasin effect maintained in the defences
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and in the arguments of counsel. The
defenders’ position is that the * Eveleen”
was not to be loaded at Ayr. Union men
refused to load her, and the trustees refused
to allow any men to come in from outside
to do so. I think this attitude was illegal.
The defenders argued that they ought in
the circumstances to be absolved from the
duty of loading the * Eveleen ” or allowing
her to be loaded, because (a) they had a
reasonable discretion as regards their obli-
gation, and (b) it was impossible for them
to fulfil it. So far as point (@) is concerned
the answer seems to me to be that one finds
nowhere any provision in the statutes which
constitute and enmipower these undertakers
giving them any discretion of the kind their
counsel claim. It is true that section 33,
which provides an open port to all persons
for loaging and unloading vessels, is subject
to the provisions of the general and special
Acts, and counsel referred us to sections 52
and 83 of the general Act which confer
powers respectively on the harbour-master
to give reasonable and proper directions for
the regulation of the harbour, and on the
undertakers to make bye-laws for certain
purposes. But the broad obligation imposed
upon the Trustees by section 33 is to pro-
vide an open port for shippers. I do not
find either in the general Act or in the
defenders’ special Acts anything which
would warrant us in iplying a discretion-
ary relaxation of the defenders’ duty in
circumstances such as have here arisen.
There is not anywhere, so far as I see, a
provision in the nature of or analogous to
the strike clause common in charter-parties
and elsewhere, and T am unable to see how
we can treat the defenders upon the footing
that such a provision is implied in their
favour. As regards the other point (b) it
was urged for the defenders that if the
performance of a dubty imposed by public
statute is rendered impossible, the obligee is
free from liability in respect of its non-per-
formance. Assuming, for the sake of argu-
ment, the soundness of that proposition, I
do not think it would here be applicable, for
the duty is imposed, not by the public Act,
but by the special Acts (incorporating cer-
tain of its provisions) which the defenders
have obtained from Parliament. Such Acts
are truly of the nature of contracts, sanc-
tioned Y)y Parliament, between the pro-
moters and the public, and according to the
general law of contract emergin% impossi-
bility is not a defence to a claim of damages
for non - performance. But the conclusive
answer to the defenders upon this head
appears to me to be that their duty was
alternative, either to supply the labour
necessary, or in their option to permit the
ursuers to supply (or attempt to supply) it
or themselves, and that whatever degree
of difficulty might attach to the former of
these alternatives, the latter at least—the
mere permission to the pursuers to load
their own ship if they could—-cannot have
been impossible whatever might have been
the consequences of their attempt to do so.
It was said that the serious nature of the
consequences which might legitimately be
apprehended from such permission rendered

it ¢ practically imnpossible ” for the defenders
to give it. The amswer seems to me to be

that such qualifying adjectives as *“ prac-

tical,” “ commercial,” and the like, are not
in the eye of the law to be introduced in a
question of possibility — Hong Kong, d&c.,
Dock Company, Limited, 1909 S.C. 34.

A further argument was maintained for
the defenders, based upon the provisions of
the Trade Disputes Act 1906 (6 Edw. VII,
cap. 47), which is to my mind attended with
more difficulty. The point was, it seems,
argued in the Quter House, although it had
not been pleaded on the record. The de-
fenders’ counsel asked and obtained at our
bar leave to add a plea (in an informal way,
as if it had been stated prior to adjustment
of the pleadings) to the effect that—*‘4. In
respect of the provisions of the Trade Dis-
putes Act 1906 the defenders are entitled to
absolvitor.” Counsel stated distinctly that
he did not desire or propose to add any
averments to his record in support of the
plea-in-law thus baldly stated. The pur-
suers’ counsel complained that the mere
addition to the record of the plea quoted
did not afford relevant or sufficient material
for the disposal of the line of defence thus
vaguely indicated. They urged that the
defenders were bound to specify on record
the precise sections of the Act upon which
they desired to found, and also to disclose
as matter of averment a particular “act
done by some particular person” in ‘ con-
templation or furtherance of a” particularly
specifled “ trade dispute,” which should
bring the circumstances of the case defi-
nitely within the purview of the statute,
I think there is very great force in this com-
plaint, which is more than merely formal
and technjcal. One cannot be sure that if
the record had been properly framed the
proof might not have contained relevant
and helpful evidence bearing upon the
alleged trade dispute. If the defenders’
arguments upon this point had been to my
mind more convincing than they are, I think
it would have been a matter for grave con-
sideration whether, upon the record as it
stands, the defenders’ plea ought to be en-
tertained. But as the question was fully
argued at our bar, and as I have come to
the conclusion that the defenders’ argument
fails upon its merits, I shall proceed to deal
with the various contentions which they
advanced in its support.

The Lord Ordinary disposed of the ques-
tion by expressing the opinion that the
terms of section 3 of the Act of 1906 *refer
only to disputants in a trade contest.” I
should have been disposed to concur in that
view, but I do not feel that I am free to do
so, for I find that Lord Loreburn, L.C., in
Conway v. Wade, [1906] A.C. 506, at p. 512,
agreeing with the Master of the Rolls, said
that “the section cannot fairly be confined
to an act done by a party to the dispute.”
Moreover, the defenders’ argument, at least
in some of its phases, postulated that they
were themselves parties to a trade dispute.
Thedefenders’counsel put theircaseupon this
point in a variety of ways. They suggested
—not, I think, very strenuously—that the
“trade dispute ” was that between the pur-
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suers and their employees at Belfast; but
in that case I donot see how the “ act done”
by the defenders—their refusal to admit free
labourers at Ayr—could be properly said to
have been “in contemplation or further-
ance” of the dispute at Belfast. Then it
was argued, as I understood, alternatively,
that the * trade dispute” was one between
the defenders and certain of their cranemen
and others in connection with the loading
of the ¢ Eveleen” at Ayr. I cannot accept
this view. The refusal of their own servants
to load the vessel would by itself have been
rather a reason for than a reason against
the permission to others to do it. But the
most plausible mode in which the defenders’
counsel sought to avail themselves of the
Act was by maintaining that the defenders’
refusal to admit outside workers was an
“act done” by them ‘“in contemplation or
furtherance of a trade dispute,” viz., a dis-
pute between them and their whole em-
ployees at Ayr, ‘connected with the em-
ploymentof” outside labourers; and, assuch,
was “not actionable on the ground only”
that it interfered with the trade or business
of thepursuers. Idonot,however, think that
this is a legitimate application of the terms
of the statute. I do not find the statute an
easy one to understand and to construe. An
““act done in furtherance of a trade dispute”
seems to me to imply that a trade dispute is
already established and afoot. Anact done
““in contemplation of a trade dispute” seems
to me to refer to (certainly to include) a dis-
pute not yet in action. And it seems to me
that in the latter case, in order to bring the
statute into application, the trade dispute
must be one ¢ contemplated” in a reason-
able sense by both parties to it. I am not
sure that something of this sort was not
present to Lord Loreburn’s mind when he
said in Conway's case, [1909] A.C. 506, at
p- 509, that the jury * have explicitly found
that there was no trade dispute either exist-
ing or contemplated by the men, which has
been properly taken to mean that the act
complained of was not done in contempla-
tion or furtherance of a trade dispute.”
Now I do not think that the present defen-
ders have proved that, at the time when
they refused to allow outside workers to
enter the harbour, the men at Ayr contem-
plated a general strike, and certainly no
such strike existed. No man had left the
harbour on strike, nor had the men been
invited or commanded by the Union officials
to a general strike. I do not think that
contemplation or fear on the part of the
defenders of the occurrence of such a strike
would be sufficient to bring the situation
within the scope of section 3 of the statute
unless the strike was also contemplated by
the men. Mr M‘Donald, the branch secre-
tary at’Ayr of the Scottish Union of Dock
Labourers, says that he ‘“assumed” (per-
haps rightly) that he would get all the men
at the harbour to cease working if the
‘“Eveleen” was loaded up by imported
labour ; that he would first have called a
general meeting of the branch at the dock,
and would then have consulted his execu-
tive council. Tt is true that he also says
that ‘“our members had decided at that

time that in the event of the pursuers
importing Federation men into the har-
bour, the men engaged with the rest of the
firms working there would be prepared to
support the question regarding the trouble
in Belfast.” The proof, however, does not
disclose what is meant by the words *our
members,” nor how their ‘“decision” was
arrived at or expressed. And the evidence
of Mr Houghton, the general secretary of
the Union at headquarters in Glasgow,
seems to show at least that the head office
had in no way decided or even contem-
plated at the time in question a general
strike. He says, “If the defenders had
allowed outside labour ‘to come in and
work the cranes and load the ‘Eveleen’
on this occasion, I would have stopped the
harbour probably; I think I would have
stopped the harbour; I think I should have
been forced into that position.” I find
nowhere any sufficient proof that at the
time when the defenders refused to admit
outside labour to load the **Eveleen” a
general strike was in contemplation by the
men, and it certainly was not in existence.
It seems to me, therefore, that the defen-
ders have failed to establish that the cir-
cumstances of the case are such as to make
the Act of 1906 applicable so as to exempt,
them from liability in damages.

One feels, of course, some sympathy with
the defenders, They were placed in a very
difficult position, and they acted with care
and thought, and in perfect good faith.
But they are not the only persons to be
considered ; and the question must after all
be decided not by sympathy but in accord-
ance with law.

Upon the whole matter, I think we should
recal the findings contained in the first part
of the Lord Ordinary’s interlocutor, which
seems to me to be unnecessary and (as
already explained) not strictly accurate;
find that the pursuers have sustained loss
and damage for which the defenders are
responsible ; quoad ultra adhere to the
interlocutor ; and find the pursuers entitled
to additional expenses.

LorD SALVESEN—On the questions pre-
sented on this record I agree with the
opinion of Lord Dundas, and I prefer his
ground of judgment to that which has been
adopted by the Lord Ordinary. Not even
impossibility of performance will in general
absolve a person from a contract obligation ;
but on the question of whether the obli-
gation imposed by this statute is to be
treated as of the nature of a contract obliga-
tion, in view of the fact that it is a private
Act, I express no opinion, although I
incline to the view that under a statutory
obligation—as distinguished from a contract
obligation—the body upon which it is im-
posed is always absolveg from the perform-
ance of it if it has become physically impos-
sible. It isnot, however, necessary to decide
that point, because here there was no diffi-
culty whatever in the defenders permitting
outsiders to come in and load this vessel,
although they had very real grounds for
apprehension as to the consequences if
they gave the permission that was asked,
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The defence raised on the Trade Disputes
Act 1906 raises a difficult question if we are
entitled to consider it on the pleadings as
they are now before us. The broad facts as
disclosed in the proof are that the defenders
took up the position of refusing to permit
the pursuers to load the ‘“Eveleen” by means
of imported labour because they were
threatened by the local secretary of the
Dockers’ Union with a general strike in the
docks if they did so, It is noteworthy that
this was not the position taken up by the
defenders in the correspondence. Their
refusal was based on the ground that they
could not allow strangers to work their
cranes, and proceeded on the assumption
that they were under no obligation to afford
facilities for the ‘“ Eveleen” being loaded if
their own craneman refused to work the
cranes. In this assumption I agree with
Lord Dundas they were wrong. But it was
contended that their illegal refusal was an
act done in contemplation of a trade dispute
within the meaning of section 3 of the
statute, and such an act is declared not to
be actionable on the ground only thatitis an
interference with the trade of some other
person. The pursuers’ complaint does not
in my opinion fall under this description.
The refusal did of course result in an inter-
ference with the pursuers’ business as ship-
owners, but their claim is based on a pre-
existing statutory obligation,and not merely
on the fact of interference with their busi-
ness. It is for the breach of this obligation
that they sue. Were it otherwise, the scope
of the statute would be extended beyond
anything to which it has yet been, applied.
A railway company is bound to carry goods
for each and every member of the public
who tenders the legal dues. If the defen-
ders’ view were well founded, such a com-
pany could refuse to carry goods which have
become known in trade union parlance as
“tainted,” on the ground that it was threat-
ened with a general strike of its own em-
ployees if it did so. Or again, a consignee
of goods who had contracted to unload a
vessel within a fixed number of lay-days
and had not protected himself by a strike
clause could on the same reasoning escape
his contract liability if he could show that
some trade union official had threatened to
call out the dock labourers if he endeavoured
to fulfil his obligation. An actual strike
would not protect him, but if he refused to
unload his cargo because of a threatened
strike the suggestion is that he would be
protected because his refusal was an act
done in contemplation of a trade dispute,.
I think this argument does not give due
weight to the word “only” which is the
keynote of section 3, and that it cannot
accordingly receive effect.

Even if this view is not sound, there re-
mains the question of fact whether the
trade dispute founded on was imminent--as
there is high a.uthoritX for holding it must
be if section 3 of the Act is to apply. Now
the person to whose threats the defenders
deferred was the local secretary of the
Dockers’ Union at Ayr. He himself had no

ower to order a general strike, but he was
in touch with the general secretary, Mr

Houghton, who approved geunerally of the
attitude he was taking up. Mr Houghton’s
evidence is summed up in the passage of his
evidence already quoted by Lord Dundas.
This statement implies that a strike had
not actually been resolved on, even if Mr
Houghton could have ordered it without
consulting his executive, who were not
asked to consider the matter until five
weeks later. It merely goes to show that
such a strike was probable, and it is
not by any means certain that it would
have taken place had the defenders
taken up their true legal position and
explained it to the trage union leaders.
Their view was that they could lawfully
exclnde outsiders from using their cranes,
and it is reasonable to suppose that the dis-
satisfaction which might haveled to a strike,
if they were believed to be aiding the ship-
owners, might have been modified when it
became known that they could not lawfully
prevent what the trade union officials re-
garded with disfavour, On this separate
ground therefore I hold that the action is
ilé)()tﬁ excluded by the Trade Disputes Act of

Lorp GUTHRIE—If the reclaimers are
found wrong on the merits, they acquiesce
in the amount of damages found due b,
the Lord Ordinary. On the other hand,
the respondents do not reclaim against the
Lord Ordinary’s refusal to pronounce the
declaratory conclusions contained in the
summons. The Lord Ordinary finds ‘“ that
in the circumstances disclosed in the evi-
dence it was the duty of the defenders to

rovide the pursuers with a coaling berth
or their ship, and with cranemen, capstan-
man, and rope runners for loading said ship
with a cargo of coal which was ready to be
loaded : Finds that the defenders without
lawful cause failed to discharge said duty,
and that the pursuers in consequence sus-
tained loss and damages.”

But the respondents did not ask the Lord
Ordinary to hold that it was the defenders’
duty to provide the pursuers with the men
necessary for loading their ship, and it was
unnecessary for him to do so in order to
find the respondents entitled to damages.
As appears from the Lord Ordinary’s nar-
rative, when the reclaimers’ union em-
ployees refused to load the respondents’
steamship ‘“ Eveleen,” the respondents did
not demand that the reclaimers should pro-
vide non-union men willing to do the work.
They did not take that ground at the time,
nor did they do so on record, at the proof,
or, as I understand, at the discussion
before the Lord Ordinary. They obvi-
ated any such question by offering them-
selves to supply the requisite labour, and
the present dispute has arisen through
the reclaimers’ refusal to allow the men
tendered by the respondents to load the
“EKveleen.” The reclaimers raised no ques-
tion as to the respondents’ ability to supply
timeously a sufficient number of competent
men for the work, including the safe hand-
ling of the reclaimers’ plant. The reason
for their refusal was expressed in the har-
bour-master’s telegram of 16th April 1913—
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“Will not on any account allow strangers
to work our cranes;” and in the harbour
clerk’s letter of 19th April 1913 — “The
trustees are quite entitled to decide who
are to work their cranes.” And it was
maintained in the debate before us that the
trustees were right in this contention. The
reclaimers’ minutes show that although
this was the attitude taken up by the
reclaimers in dealing with the respondents
there was another reason. I refer to the
minute of standing committee on 2lst. April
1913, wherein it is reported * that the
owners had requested permission to import
their own men to work the cranes—that
after a consultation with Mr Baln (one of
the reclaimers) and the harbour-master
this permission had been refused, as, apart
from the trustees’ position with regard to
the working of the cranes, the harbour-
master had verbal intimation that the
result would be a general strike at the har-
bour and a stoppage of all work.” It
appears from the minute that the re-
claimers were advised by their solicitor
that they had taken the proper course * as
the result of agreeing to the suggestion of
the owners would be to inconvenience a
larger body of the public, towards whom
the trustees also had obligations.”

The question therefore is not whether
the trustees were bound to provide labour,
but whether, finding their then employges
unwilling to load the respondents’ ship,
they were entitled to refuse the respon-
dents’ offer to supply the necessary labour,
either on the ground that they had an
absolute discretion to accept or refuse such
an offer, or on the ground that, having at
least a reasonable discretion, they were
justified in refusing an offer the acceptance
of which might or would involve, first, a
general strike at the harbour and the neces-
sity for the reclaimers discharging the
union workmen whom they employed and
engaging non-union men, and, second,
violence on the part of the discharged union
men towards the non-union men who
might replace them, and damage to the
reclaimers’ property.

I do not differ from the views expressed
by the Lord Ordinary and by your Lord-
ships on the larger topic, but I confine my
attention to the question actually raised
between the parties.

The reclaimers’ first ground of refusal
to allow the respondents to supplg the
labour necessary in connection with the
“ Hveleen ” seems to me inconsistent with
the position of statutory trustees, bound
to treat all members of the public equally,
and with the terms of the statutes, pubhc
and private, under which the reclaimers
act, and with the opinions expressed in
such English cases as Dick v. Badart
Freres, 10 Q.B.D. 887, per Cave, J., and
such Scots cases as Somerville v. Leith Doeks
Commissioners, 1908 S.C. 797, per Lord
Dundas.

The second ground of defence raises the
real question in the case. The reclaimers
say that their refusal was at least in part
induced by a fear of a general strike and

consequent, violence. But the question
would have been the same had the re-
fusal been induced by a threat that, if the
respondents’ offer was accepted, injury,
artial or complete, would be inflicted by
urning or otherwise on the reclaimers’
warehouses or other property necessary to
carry on the business of the harbour. The
question is therefore an important one,
And the right of the respondents to claim
damages is not affected by any opinion the
Court may have as to the expediency or
judiciousness of the reclaimers’ proceed-
ings. That consideration in a breach of
contract—breach of promise of marriage,
for instance—does not disentitle the per-
son willing to perform from claim-
ing damages. No more will it do so
in a case of breach of statutory duty,
although it may be that it would be held
sufficient to waxrant the Court, in the
exercise of its equitable powers, to refuse
the remedy of specific performance to
which the injured party is ordinarily en-
titled, and to {imit his claim to damages.

The Lord Ordinary inclines to the as-
sumption that the reclaimers could have
avoided the respondents’ claim to damages
by proof that acceptance of the respon-
dents’ offer would have necessarily brought
the business of the harbour to a stand-
still. I am unable to assent to this as-
sumption either in law or even on con-
siderations of public policy. Such inter-
ruption to traffic could only have been
temporary, and performance of their
statutory duty by the reclaimers, while
it might have led to a temporary loss of
harbour revenue, would have been in the
general and permanent interests of har-
bour administration. But it is enough
to say that this question does not arise,
because, for the reasons given by the
Lord Ordinary, it is clear that no case of
impossibility arose either in regard to
supply of labour for the general purposes
of the harbour or in regar(? to apprehended
violence.

The reclaimers founded a belated argu-
ment on the terms of the Trade Disputes
Act of 1908. They have now added a
plea founded on the third section of that
Act, without, however, any addition to
the condescendence defining the nature of
the “trade dispute” alleged by them, or
between whom they say it arose, or when
it took place or was contemplated. It
seems to me sufficient to say that in a
question with the respondents the re-
claimers are not entitled to repudiate the
sole reason given by them at the time,
and still maintained to be sound (namely,
their absolute right to exclude strangers
from their works), and to say that the
act complained of was done for a dif-
ferent reason altogether, namely, in con-
templation of a tra%e dispute.

I am therefore of opinion that, subject
to the necessary modif%)cation of the Lord
Ordinary’s findings contained in Lord
Dundas’s opinion, his interlocutor award-
ing the sum of damages fixed should be
affirmed.
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The Court pronounced this interlocutor—

“Recal the findings in said inter-
locutor other than the finding in regard
to the declaratory and reductive.conclu-
sious of the summons and the finding
in regard to expenses: Find that the
pursuers have suffered loss and dam-
age, for which the respondents are
responsible : Quoad wltra adhere to
the said interlocutor, and decern.”

Counsel for the Respondents (Pursuers)
—Dean of Faculty (Scott Dickson, K.C.)—
Carmont. Agents—Beveridge, Sutherland,
& Smith, W.S.

Counsel for the Reclaimers (Defenders)
—Moncrieff, K.C. — Graham Robertson.
%esnts—(}ordon, Falconer, & Fairweather,

Tuesday, June 29.

SECOND DIVISION.
[Lord Dewar, Ordinary.

“STRATHLORNE” STEAMSHIP
COMPANY, LIMITED v. HUGH BAIRD
& SONS, LIMITED.

Ship—Affreightment—Charter-Party—Bill
of Lading—Reference to Charter-Party—
‘ Average Accustomed General Average,
if any, and All other Conditions and Ex-
ceptions as per Charter- Party”~-** Delivery
with Dispatch according to Custom at
Port of Discharge.”

A charter-party between the owners
of a steamship and the charterers of the
vessel bore that the vessel should re-
ceive on board at the loading-place a
full cargo of wheat, barley, or flour in
sacks, and should proceed to discharge
at such port and at the rates of freight
set out on the endorsement to the
charter-party ¢ according to the custom
at the port of discharge for steamers
except as otherwise provided, cargo to
be delivered at ship’s tackles.” The bills
of lading held by the consignees, which
formed the contract between them and
the shipowners, provided that freight
for the goods should be “ payable as per
endorsement on charter - party, with
average accustomed general average,
if any, and all other conditions and
exceptions as per charter-party.” In an
action at the instance of the shipowners
against the consignees for a balance of
freight and demurrage due to failure of
the latter to take delivery according
to the custom of the port, held that the
provision of the charter-party was in-
corporated into the bills of lading, and
that the terms of the latter did not limit
it to conditions ejusdem generis of pay-
ment of freight or average.

Ship — Affreightment — Custom of Port—
Delivery of Grain Cargo—Custom Limited
to Particular Cargoes in Steamers from
Particular Ports—Charter- Party—Bill of
Lading.

Bii]ls of lading of a cargo of grain

acknowledged that the master had re-
ceived in good order and condition a
number of sacks said to contain barley
““to be delivered in the like good order
and condition . . . weight and contents
unknown.” The charter-party, to which
the consignees were not parties, con-
tained a clause that the vessel should
‘“discharge afloat with dispatch accord-
ing to the custom at port of discharge
for steamers except as otherwise pro-
vided, cargo to be delivered at ship’s
tackles,” and this clause was imported
into the bill of lading. In an action at
the instance of the shipowners against
certain consignees, who were buying the
rain for their own use, for a balance of
reight and demurrage due to failure
of the latter to take delivery according
to the custom of the port of discharge,
the pursuers averred that a custom had
existed at the port, for a period of
twenty years, in the case of grain car-
goes in steamers from North Pacific
Eorts, to bulk the cargo in the hold
efore delivery. It wasproved that this
practice, which did not apply to cargoes
of grain except those in steamers from
North Pacific ports, not many in num-
ber, originated at the instance of and
in the interest of consignees who were
dealers, and who desired delivery in
larger sacks than those in which the
cargo was shipped, and that it was sub-
sequently claimed as matter of right by
them though the shipowners through-
out disclaimed responsibility for the
number of sacks. Their letters, how-
ever, were invariably written after dis-
charge had commenced, and the condi-
tionthey sought to annex todelivery was
repudiated by the consignees. Held(rev.
judgment of Lord Dewar, Ordinary)
thatthe alleged custom had beenproved,
and that it was notinconsistent with the
contract between the parties.

The ‘Strathlorne” Steamship Company,
Limited, pursuers, broughtan actionagainst
Hugh Baird & Sons, Limited, defenders, for
payment of three sums which the pursuers
alleged to be due to them by the defenders
(1) for freight ou a cargo of barley carried by
the ¢ Strathlorne ” from Portland, Oregon,
to Leith, (2) for demurrage in consequence
of the defenders’ refusal to take discharge of
their barley in accordance with the custom
of the port of discharge, in breach of the
charter-party and bills of lading, and (3) for
extra expense incurred in the discharge
owing to such refusal.

The defenders pleaded, inter alia — * (4)
There being no such custom of discharge as
that alleged, et separatim any such alleged
custom being inconsistent with the terms
of the contract, and contrary to the defen-
ders’ rights by law, the defenders ought to
be assoilzied from the second conclusion of
the summons. (5) In any event, the custom
alleged being unknown to the defenders,
and not being uniform and universal in the
discharge at Leith of cargoes from North
Pacitic ports, ought not to receive effect.”

The charter - party of the s.s. “ Strath-
lorne” provided that the ‘‘Strathlorne”



