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father is the head of the family, and it is
assumed that his wife and children will
reside with him, and any settlement gained
by him is gained not for himself alone but
for the whole family—Barbowr v. Adamson,
H.L., 1 Macq. 378. That principle clearly
cannot be applied in a case like this. The
law does not assume that-this family was
kept together by the father. It does not
recognise him as the head. It was his duty
to reside with his lawful wife, and any
settlement he acquired was acquired for
her and her family.

1t is a narrow question, but on the whole
the defenders’ argument appears to me to
be more in accordance with the decisions
than that presented by the pursuers, and I
accordingly think they are entitled to be
assoilzied from the conclusions of the sum-
mons with expenses.

The Lord Ordinary assoilzied the de-
fenders.

Counsel for the Pursuers — Solicitor-
General (Morison, K.C.)-—-Graham Robert-
son. Agent—James Ayton, 8.8.C.

Qounsel for the Defenders — Constable,
K.C.—MacRobert. Agents—Scott&Glover,
W.S.

Friday, May 21.

SECOND DIVISION.
[Sheriff Court at Edinburgh

CHRISTIE'S TRUSTEE ». LEITH, HULL,
AND HAMBURG STEAM PACKET
COMPANY, LIMITED.

Bankruptcy — Sequestration — Vesting of
Estate—Tantum et tale—Bond of Annuity
under Superannuation Scheme for the
Benefit of Employees in Mercantile Com-
pany. . -

A superannuation scheme instituted
by a company for the benefit of certain
of its employees provided for the com-
pany and the employees contrihuting
in the proportions of two-fifths and
three-fifths respectively the premiums
necessary to purchase bonds of annuity
payable at sixty years of age from an
insurance company. The employee was
bound to pay his proportion to his em-
ployers as long as he remained in their
service, and 1t might be collected by
deduction from his salary. If he left
their service before the age of sixty he
became entitled to a bond of annuity
equivalent in value to the amounts paid
or to the surrender value of the policy.
If he died in the service of the company
his representatives became entitled to
repayment of all sums paid on his be-
hagf by himself and the company, and
if he gied before the age of sixty-five

his representatives were entitled to his

annuity up to the time at which he
would have reached that age. An em-
ployee having become bankrupt while
in the company’s service his trustee

claimed the policy. Held (diss. Lord
Dundas) that the bankrupt could not
have demanded delivery of the policy
while in the company’s service, and that
accordingly his trustee was not entitled
to obtain possession of it.

Charles Simon Romanes, C.A., Edinburgh,
trustee onthe sequestrated estatesof Thomas
Christie, Grangemouth, pursuer, brought an
action in the Sheriff Court at Edinburgh
against the Leith, Hull,and Hamburg Steam
Packet Company, Limited, Leith, defenders,
for declarator that a policy of annuity
%ranted by the Edinburgh Life Assurance

ompany in favour of Mr Christie and all
benefits conferred under it had vested in
the pursuer as the trustee on Mr Christie’s
sequestrated estate, and for decree of deli-
very of the policy, or failing delivery for
payment of £300.

The policy in question was taken out by
the defenders under the provisions of a
benefit fund which they had instituted with
the view of providing superannuation pen-
sions for their clerical staff, of which Mr
Christie was a member.

The rules of the benefit fund provided,
inter alia—Article 81— Subject to sections
39 and 42, the company undertakes in the
case of all members of the clerical staff of
the company who at 31st December 1906
were over thirty years of age and under sixty
to eontribute yearly until the 31st December
immediately before such members shall
respectively attain the age of 60, for the pur-
chase of annuities, the sums respectively set -
opposite their names in the fourth column
of the Scheme of Allocation and Contribu-
tion hereinbefore referred to, and so long
as the company shall continue so to do the
said members of the staff shall pay yearly
the sums respectively set opposite their
names in the fifth column of the said
scheme. . . .” Article 84—¢The annuities
provided for in this scheme shall be pur-
chased from the Edinburgh Life Assurance
Company or from some other first - class
British insurance company. So long as the
prospective annuitant is in the service of
the company his share of the premium shall
be paid to the company, which may collect
the same by deductions when paying his
salary, and which shall be entitled for any

. period not more than one year to retain any

premium collected before handing it on to
the insurance company. . . .” Article 36—
*“If a member of the clerical staff of the
company leave the service of the company
for any reason whatever (other than death)
before the age of sixty, the company’s contri-
butions on his behalf shall forthwith cease s
but he shall be entitled to receive from the
company a bond of annuity in his favour
corresponding to the amounts paid or to be
paid on his behalf by himself and the com-
pany and the fund (if any), whether by way
of single payment or annual premium or
both ; and if he shall at any time thereafter
before reaching the age of sixty elect to sur-
render the said bond of annuity to the
assurance company by which it shall have
been issued he shall be entitled to receive
from it forthwith repayment of all such
amounts paid to it in respect of said bond.
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ce Article 37 provided that if a member
of the clerical staff should die while in the
service of the company his representatives
should be entitled to receive repayment of
all sums paid on his behalf by himself and
the company. Article 38 provided that in
the event of his dying before he reached the
age of sixty-five his annuity should be con-
tinued to his representatives up to the date
at which had he survived he would have
reached the age of sixty-five years. Article
-42—*The company shall, nqbwithsta,nding
anything hereinbefore expressed, be entitle
in the case of any member of the staff, and
at any time, to discontinue any payments
of premiums by it under this scheme, and
any such discontinuance shall operate as if
the member of the staff had at that date left
the service of the company under section 36
hereof.”

These provisions became binding on Mr
Christie by his intimating his election to
accept them.

The policy of insurance taken out in terms
of this scheme was in the following terms:
—+* Now this policy witnesseth that if there
shall be paid to the company on or before
the first day of January next, and on or
before the first day of January in each year,
down to and including the first day of Janu-
ary in the year 1820, if the said Thomnas
Christie shall so long live, a premium of
Twenty-three pounds, fourshillings and two-
pence (£23, 1s. 2d.), the company will pay to
him after he shall have attained the age of
sixty years an annuity of Fifty pounds per
annum, payable quarterly on 16th January
and 16th April and 16th July and 16th Octo-
ber, beginning the first payment of £12, 10s.
on 16th April 1920, and thereafter quarterly
to him, or in the event of his death his
representatives until 16th January 1925 in-
clusive, and if he be alive on 16th April 1925
apayment of £12, 10s. on that day,and there-
after quarterly as above set forth during
the remainder of his lifetime, and ending
with a proportionate payment down to the
date of his death, with a fifth part more of
liquidate penalty in case of failure and due
and ordinary interest of the same, provided
the said annuity is duly demanded and not
paid from the respective terms of payment
thereof during the non - payment of the
same. Butif payment of the premium be for
any reason discontinued or not made regua-
larly as aforesaid, or if the said Thomas
Christie surrender this policy to the com-
pany or die before attaining the age of sixty

ears, and satisfactory proof of such death
ge made to the court of directors of the
company, the capital stock and funds of the
company shall be subject and liable for the
repayment forthwith to him or to his re-
presentatives, as the case may be, of t}}e
whole premiums which shall have been paid
to the company under this policy, whether
by way of single payment or annual pre-
mium or both without interest.”

On 21st May 1914 the Sheriff-Substitute
(GuY) granted decree in terms of the crave
of the nitial writ.

The defenders appealed, and argued—
No right had been conferred on either the
bankrupt or his trustee by the policy of

annuity, because it had never been delivered
to the bankrupt— Hill v. Hill, July 2, 1755,
M. 11,580; Walker’s Execulor v. Walker,
June 19, 1878, 5 R. 965, 15 S. L..R. 636; Jarvie's
Trustee v. Jarvie's Trustees, January 28,
1887, 14 R. 411, 2¢ S.L.R. 299. The trustee
took tantum et tale, and his only rights
were those which were vested in the bank-
rupt at the date of his bankruptcy. No
doubt the bankrupt had a contingent inter-
est in the policy, conditional on his surviv-
ing the age of sixty, but such an interest
was no more than a spes successionis and
did not pass to the trustee in bankruptcy—
Fleeming v. Howden, July 16, 1868, 6 Macph.
(H.L.) 113; Trappes v. Meredith, November
3, 1871, 10 Macph. 38; Reid v. Morison,
March 10, 1893, 20 R. 510, 30 S.L.R. 477.
In no sense could the present policy be
brought within the ambit of the vesting
clause (section 102) in the Bankruptcy (Scot-
land) Act 1856 (19 and 20 Viet, cap. 79).
The Bankruptcy (Scotland) Act 1913 (3 and
4 Geo. V, cap. 20), section 97, sub-section 4,
which altered the law in this matter, did
not affect the present question, because
the date of the sequestration was prior to
the Act. The cases cited contra were not
true cases of contingent interests. The
bankrupt’s right to terminate the policy
was a personal option and not a right of
property, and the trustee could not control
its exercise—Lowson v. Foung, July 15,
1854, 16 D. 1098, The trustee could not
control the bankrupt in giving his services
or order him to resign his position, neither
could he seize money earned by the per-
sonal services of the bankrupt-—Barrow v.
Mitchell, July 8, 1881, 8 R. 933, 18 S.L.R.
668 ; Goudy on Bankruptcy, 4th ed., p. 369,

Argued for the pursuers—The policy had
a surrender value, and a beneficial interest
in it at the date of his bankruptcy had vested
in the bankrupt and passed to his trustee.
This was something quite different from
the contingent value which the policy had
on the bankrupt attaining the age of sixty—
Heritable Reversionary Company, Linuted
v. Millar, August 9, 1892, 19 R. (H.L.) 43,
per Lord Watson, p. 49, 30 S.L.R. 13. The
bankrupt could have assigned the policy,
and the assignee would have got the pro-
ceeds either (a) if the bankrupt had died
before the age of sixty, or (b) had left the
service of the defenders before that age, or
(¢) had survived that age. It was therefore
something different %rom a spes succes-
sionis, and the cases cited by the appel-
lants did not apply. The bankrupt could
have got delivery of the policy at any time
from the defenders, who in making pay-
ment, of premiums out of his wages were
acting merely as his agents, and were there-
fore not entitled to withhold delivery.
The bankrupt could have refused to allow
these deductions from his wages, and the
defenders could not have prevented him
from assigning the policy. If the policy
had been assigned and delivered to a third
party, who had not completed his title by
mtimation, any creditor of the bankrupt
could have attached its contents—Strachan
v. M‘Dougle, June 19, 1835, 13 S. 954,
Further, if the bankrupt’s beneficial inter-
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est in the policy, so far as capable of passing
to his trustee, depended on his election, his
trustee could compel him to elect that
course which was most favourable to his
creditors—Aikman (Smith’s Trustee), Peti-
tioner, March 2, 1893, 30 S.L.R. 804. In
the present case bankruptcy was a easus
improvisus in the scheme.

At advising—

LorD JusTICE-CLERK—The defenders in
this case, who carry on a business in which
they have numerous employees, instituted
a system of endowment insurance to pro-
vide annuities for them, in certain events.
This was done for the benefit of the em-
ployee and the company, the employee
being secured in a provision for death or
retirement, and the company being secured
against importunity for gratuities on the
employment ceasing from any cause. The
scheme consisted in obtaining policies from
an insurance company, the premiums being
provided by the company to the extent of
about two-fifths on the one hand, and by
the servant in respect of three-fifths, the
company receiving his proportion from the
employee.

e present case relates to a policy for
endowment, under the scheme, in which
one Christie was the prospective benefi-
ciary. While the policy was still in force
Christie became bankrupt, and his trustee
now demands that the policy be delivered
up to him that he may now obtain from
the Insurance Company whatever value it
may have and apply the proceeds for behoof
of Christie’s creditors in the distribution
of his estate. The trustee’s contention is
that the policy when taken out was Christie’s
policy, that he held the beneficial right
to it to the exclusion of his employers,
although his connection with the company
did not cease, and although it was in
respect of his being such servant that the
policy was taken out and maintained up to
the date of the bankruptey, under the rules
applicable to all the company’s servants
who entered into the scheme. The trustee
claims that, as in place of the bankrupt, he
is entitled to call on the company to de-
liver the policy to him, seeing that Christie
had a right so to demand delivery of it at
any time, to deal with it as he pleased, as
by calling on the Insurance Company to
give him surrender value in exchange for it.

The question comes to be whether Christie
could have demanded delivery of the bond
at any time while he remained in the com-
pany’s service. In my opinion he could
not. The arrangement that he and his
employers had made was that the policy
should be carried on at their joint expense
to make a provision for the servant in cer-
tain eventualities. No right had emerged
to him. He had only certain prospects in
certain events, and until one or other of
such events occurred he could make no
claim at all. If he left the company and
ceased to be their employee, he could, under
the stipulations of Part 3 of the endowment
scheme, if he were under the age of sixty,
claim to receive a bond of annuity corre-
sponding to the amounts already paid by

hitn and the company; and in such a

case he might at any time claim from the

insuring company, on surrendering the

Eolicy, the amount of the premiums that
ad been paid.

But the case here is different. Christie
never left the employment, and is still an
employee of the defenders. He therefore
was in the position of having only certain
prospects in certain events. As long as
the company paid its annual contribution
to the premium on the policy (which he
could insist upon their doing), the rule was
imperative that he should also pay his
contribution. Section 31 in Part 8 of the
scheme declares that he ¢shall pay yearly ”
the sum set against his name in the schedule
attached ; and the company is empowered
to take payment of his proportion of the
premium by withholding the amount from
his salary. Thus they hold the policy, and
continue to do so as long as he is their
servant. The company are not mere agents,
They have right to have the policy kept
in force, and are not bound to part with
it to let him do with it what he pleases.
If this is the position of matters, as I hold
it is on the stipulations of the scheme by
which Christie bound himself, he, when
solvent, could not demand the policy or
take any action to realise it. Is any dif-
ference made by his becoming bankrupt?
I cannot think so. His bankruptcy does
not seem to me to affect in any way the
position of the defenders. He is still their
servant, and the mutual obligations in re-
gard to this endowment transaction remain
the same. He is liable for his share of the
premiums as they fall due, and the defen-
ders still have the right on paying the
premiums to recoup themselves for his
proportion by retention out of his salary.
I am therefore unable to see how the
trustee can establish a right to impound
the policy, seeing that the bankrupt, whom
he represents, had no right to call upon
the company to deliver the policy to him
that he might realise money on it. It was
not in any sense an asset of his estate.
The company having taken out a bond in
favour of Christie, but he not having or
being entitled to have delivery of the bond,
his trustee, on his being sequestrated, can,
as [ think, be in no better position. The
trustee asks in the initial writ that it be
declared that the policy and its benefits
are “now vested in and belong to him.”
In the circumstances I do not see my way
to grant any such declaration.

I would move your Lordships to recal
the interlocutor of the Sllel'it£811bsbit11te
and to assoilzie the defenders.

LorDp DUNDAS—I regret that T am unable
to agree with the opinion just delivered, in
which I understand both your Lordships
concur,

After careful consideration of this difficult
case I have come to the conclusion that the
interlocutor of the learned Sheriff-Substi-
tute is right.

The question to be determined is whether
the r1§;ht to a policy or bond of annuity by
the Edinburgh Life Assurance Company in
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favour of a Mr Christie, dated in 1907, and
the sums payable under it, did or did not
pass to the pursuer as trustee in Christie’s
sequestration in 1912.

The policy was taken out in pursuance of
a superannuation scheme for the benefit of
the clerks of the defender company, includ-
ing Christie, and to which he was a party.
The general aim and object of that scheme
was the purchase of deferred annuities of
£50 for the clerks, commencing at the age
of sixty. The policies were to be taken out
by the defender company and the premiums
paid partly by the clerk and partly by the
company. The company reserved right to
discontinue their contributions at any time,
but so long as they choose to continue their
contributions, the clerk, while in their em-
ployment, must continue his, which the
company are entitled to collect by way of
deduction from his salary. The contribu-
tions made by Mr Christie were consider-
ably more than one-half of the whole,

The bond of annuity is in usual form, the

Assurance Company undertaking, on condi- -

tion of the payment of prémiums till 1920,
to pay to Christie a deferred annuity of £50
for life commencing at that date (when he
attains the age of sixty), with a tfurther
guarantee that if he dies before sixty-five
the annuity shall be paid to his “ represen-
tatives” until the time when he would have
attained that age. The bond contains the
further undertaking that if payment of the
premiums be for any reason discontinued,
or if Christie shall surrender the policy to
the Assurance Company or shall die before
attaining sixty, the company shall forth-
with repay to him or his representatives, as
the case may be, the whole premiums paid
to the company but without interest.

The first answer made by the defender
company to the pursuer’s demand for de-
livery of the policy, which is still in their
hands, is based upon the authority of such
cases as Hill, (1755) M. 11,580; Walker’s
Trustees, (1878) 5 R. 985 ; and Jarvie's Trus-
tee, (1887) 14 R. 411. But it seems to me that
these authorities are not here in point.
They were all cases where a man, being
desirous of making gratuitous provision
from his own funds for another, invested
his money aund took the security in name
of the wife or child for whom he intended
to provide, and retained the document of
debt in his own hands. In such cases it has
been held that the fund remained his own
property. But it is quite a different case
where, as here, the policy has been taken
out not gratuitously but in terms of con-
tract, and not wholly from the defender
company’s funds, but partly (and chiefly)
from the funds of the employee whom the
company had contracted to aid. Indeed
in order to prevail on this branch of the
argument the defender company would
have to maintain that the sole beneficial
right to the policy moneys was in them-
selves, which they could hardly do. .

It occurred to me that an argument might
perhaps have been put forward upon equit-
able principle to the effect that the surrender
value of the policyshould be divided between
the parties in rateable proportion to the

contributions towards premiums made by
the defender company and by Christie re-
spectively. No such argument was . pre-
sented and no such plea is stated on record.
Probably the point was considered and
rejected by both parties. Tdoubt if it could
have been successfully made. See Leslie
(1883) 23 Ch. Div. 552; Falcke (1886) 84 Ch.
{)eisv. 234; E. Winchilsea, (1888) 39 Ch. Div.

The second answer made by the defender
company to the pursuer’s claim is rested on
the authority of such cases as Reid, 1893, 20
R. 510, and Trappes v. Meredith, 1871, 10
Macph. 38. But these, again, are cases relat-
ing to a mere spes successionis, and seem to
me to have nothing to do with a case (like
the present) of a policy capable of imme-
diate transfer and possessing a present
surrender value. It was argued for the
defender company that the beneficial right
to and interest in the policy cannot be said
to be vested in Mr Christie alone—that he
himself might in some events take no bene-
fit whatever from the policy, and that in
case of his death before sixty the benefit
would emerge to his ‘“representatives,” who
in that case would take a right not derived
through him but independent of him. Ido
not think so. I think his “representatives”
are simply his legal representatives —his
heirs and assignees, It was argued that the
term more properly indicated the wife or
the children, or perhaps both. I cannot
so read it. I think that if the term had
been intended to apply to anyone other than
ordinary legal representatives, it would
have been necessary—and it would have
been very easy—to designate precisely the
persons intended to be introduced as con-
ditional institutes.

It was further argued for the defender
company that it was matter of contrac-
tual agreement between them and Mr
Christie that the policy should not be
delivered to him while he remained in their
service, which he still does. It is not quite
easy to spell such a contract out of the
superannuation scheme. Section 36 was
specially relied upon. The whole of that
clause is governed by the initial words “‘if
a member. .. leaves the service.” Christie
has not left the service, and the section is
thus in terms inapplicable to his case; but
the inference sought to be drawn from it is
that unless and until he leaves the service
he has by contract with his employers no
right to demand delivery of the policy, nor
to surrender or deal with it in any way. It
is, however, unnecessary to determine whe-
ther or not section 36 will bear the suggested
construction. For even assuming that the
defender company are entitled by agree-
ment with Christie to retain the policy in a
question with him, I do not see how such a
contract could be effectual to exclude the
diligence of his creditors. The superannua-
tion scheme seems to be an excellent and
laudable one, but it does not appear to have
contemplated the event of a clerk’s bank-
ruptey. I do not doubt that a creditor of
Mr Christie could have attached the policy
even in the hands of a third party entitled
to retain it under omerous contract —
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Strachan, 1835, 13 S. 954. See also Bank-
hardt's Trustees, 1871, 9 Macph. 443. In
Strachan’s case nothing could have been
more onerous than thecontract under which
Miss M‘Dougle was entitled to hold the
policy in security of the debt to her, yet it
was held ineffectual as against the claim of
an arresting creditor. Tf this be so, it seems
manifest that the defender company can-
not found upon their contractual agreement
with Mr Christie as entitling them toretain
the policy against the trustee in his seques-
tration.

For these reasons I am of opinion that
the appeal should be refused.

LorD SALVESEN—In this case the pursuer
craves the Court to find and declare that a
policy in favour of the bankrupt Thomas
Christie vested in him as trustee on the
latter’s sequestrated estate, and to ordain
the defenders, in whose possession it is, to
deliver it to him. The policy in question
bears on the face of it that it was effected
by the defenders on the life of and in favour
of Thomas Christie, and that they had paid
the first annual premium. It is admitted
that it was delivered to them by the insur-
ance company, that they have since regu-
larly paid the premiums there, and that it
has never left their possession. On the
other hand, it is plain enough from its
terms that if it were delivered to the pur-
suer as trustee for Mr Christie, he could, as
in a question with the insurance company,
demand and receive from them its surren-
der value. The only question therefore in
the case appears to be whether Mr Christie
when solvent could have demanded from
the defenders the delivery of the policy to
him.

The policy in question was taken out by
the defenders under the provisions of a
benefit fund which they had instituted with
the view of providing superannuation pen-
sions to the members of their clerical staff.
The particular provisions with which we
are concerned are those in Part ITI. These

rovisions became binding on Mr Christie
ﬂy his intimating his election to accept
them.

[ His Lordship then narrated the principal
provisions of the scheme.|

I think it cannot be doubted, from the
general scope of these provisions, that while
the institution of this benefit fund was
mainly in the interests of the clerical staff
of the defenders, it was also in their interest
thatsuchafundshouldbe established. Apart
from the circumstance that they would
naturally desire to avoid applications for
relief from superannuated servants or their
dependants, the fact that their staff were
entitled to annuities on attaining the age
of sixty might conduce to their obtaining
good servants or retaining them in their
service. The contributions which the de-
fenders made out of their own pockets to
secure these objects represented roughly
about two-fifths of the premiums required
to secure a deferred annuity of £50 payable
at the age of sixty. It is not unimportant
also to note that the representatives of any
member of the clerical staff who died before

Q

he attained the age of sixty were entitled to
obtain payment of all the premiums paid,
whether by him or by the defenders, and
also to receive certain benefits if he reached
the age of sixty but died before the age of
sixty-five. These provisions would have
the effect of so far safeguarding the defen-
ders against applications for relief made by
such persons.

The claim of the pursuer is based on the
view that, notwithstanding this contract
between Mr Christie and his employers,
under which they both contributed to the
premiums, the sole beneficial interest in the
policy vested, as soon as it was taken out, in
Mr Christie. It would followthat he could at
any time have demanded delivery of the
policy from them and have surrendered it to
the insurance company, he thereupon receiv-
ing the premiums that had been paid prior to
the surrender. If that were the legal result
I think the whole object of the defenders in
establishing the scheme would be defeated ;
they would lose the advantages in consider-
ation of which they contributed to the pre-
miums., I do not think this is the legal
inference to be drawn from the terms of the
policy and the contract under which it was
taken out. No doubt Mr Christie could, if
he chose to leave the defenders’ service,
immedjately demand from them delivery of
the policy. In that event all connection
between them would cease ; and they would
have no obligations, moral or otherwise,
towards him or his dependants. But it is
not said that the trustee is entitled to force
him to do so in order to obtain for the
creditors the surrender value of the policy.
If Mr Christie had himself demanded deli-
very of the policy while continuing in the
defenders’ service, the answer to him would
have been, in my opinion, conclusive that
he had no right to it ; and the trustee can
have no higher right than the bankrupt
himself. No right of any kind had vested
in Mr Christie at the date of his bankruptey.
It is true that, whatever happens, he or his
representatives will certainly, at no remote
date, be entitled to get certain benefits
under the policy; but at present, nothing
has vested, and the obligation to contribute
to the premiums on the policy is still
exigible both from Mr Christie and from
the defenders, The defenders are, in my
judgment, in no sense merely agents or
trustees for Mr Christie to hold the policy
on his behalf, as they might have been if
the whole premiums had been contributed
by Mr Christie; and it was a mere matter
of convenience that the policy was taken
out by the defenders on his behalf.

The Sheriff- Substitute seems to have
thought that it was sufficient to consider the
terms of the policy itself, without regard to

“the question that it had been taken out by

the defenders under the special provisions
of their benefit scheme. No doubt that
would be so if he was entitled to demand
delivery of the policy ; but the cases of Hill,
M. 11,5680, Walker's Executor, 5 R. 965, and
Jarvie’'s Trustees, 14 R. 411, are conclusive
to the effect that a bond of annuity or policy
in favour of A, which had been taken out
by B, and is in B’s possession, does not give



Christie’s Trustee, &c.
May 21, 1915.

The Scottish Law Reporter—Vol. LII.

679

A aright to demand implement of the obli-
gationsin the bond or policy, but that right
remains in the person of the holder. o
doubt in all these cases the money payments
in consideration of the bond or policy had
been exclusively made by the person in
whose hands it was, but I do not see how
that affects the principle. If there is a con-
tract by A and B under which a policy is
taken out by A in favour of B, on the foot-
ing that the premiums shall be contributed
to by both for their mutual benefit, B can
only get delivery if he satisfies the condi-
tions of the contract which entitle him to
such delivery. I cannot accept the view
that the whole surrender value is due to B,
the conditions of the contract remaining
unimpleniented by him, because B or his
trustee makes the demand. The Sheriff-
Substitute seems to think that Mr Christie
having become bankrupt may have broken
his bargain with the defenders. I cannot
follow that reasoning. The services of a
clerk may just as readily be given to his
employer after bankruptcy as before it, and
his bankruptcy does not in any way impair
his right to make his own living. Again,
the Sheriff-Substitute says that any creditor
could have arrested Christie’s unqualified
rights under the policy, and made them

ood by furthcoming and sale or surrender.
%f that were so, of course it would follow
that these rights had vested in the pursuer.
In so holding, however, I think the learned
Judge overlooks the importance that
attaches to the fact that Christie had no
rights under the policy at all until he
obtained or became entitled to delivery
from the defenders, and that so long as he
remained in their employment he could
qualify no ground for demanding delivery.
1 have therefore come to the conclusion
that we must recal the interlocutor of the
Sheriff-Substituteand assoilzie thedefender.

LorD GUTHRIE—[ After a narrative of the
JSacts]—It is necessary to consider the scheme
of a benefit fund of this kind. In originat-
ing, or co-operating with their employers to
originate, such a fund employees primarily
desire to make provision for their support
after they have ceased to be able to earn
any or at all events full wages, and accord-
ingly provision was made in this scheme for
payment of an annuity on the employee
reaching the age of sixty, and thereafter to
his death. Provision was also naturally
made to prevent the employee losing the
benefit of the premiums paid by the defen-
ders out of his wages in the event of his
leaving the defenders’ service before reach-
ing sixty; and provision was also made for
certain zeneﬁts to the employee’s represen-
tatives in the event of his not attaining the
age of sixty-five and in certain other circum-
stances. These different contingencies are
provided for in sections 35 to 39 and 42.

But it is evident that the fund was ori-
ginated not only in the interests of the
employees. Two- fifths of the premiums
were to be paid by the defenders, evidently
with the object, first, of protecting them-
selves against ad misericordiam appeals

from superannuated workmen and the re-
presentatives of deceased workmen, and
second, to enable them to obtain the best
class of employees, and to secure the con-
tinuance of such employees in their service.
The arrangement was one for mutual bene-
fit, and the defenders’ contributions to the
premium fund are not in my opinion (and
the distinction is vital) accurately described
by the Sheriff-Substitute as donations.
‘What were the benefits conferred on an
employee like Christie under part 3 of the
regulations ? Did he obtain a vested right
to deal with the annuity purchased under
section 29 at any time after it was pur-
chased and to surrender it whenever he
chose? If he did so, such right would pass
to the trustee and the pursuer would be
entitled to decree. Or were his rights
limited to the emergence of the events pro-
vided for in sections 35, 36, and 42? If his
rights were so limited, then it is admitted
that none of these events have yet occurred.
The question is a difficult one, but it seems
to me that, none of the events having arisen
whichwould create a vested rightin Christie,
he could have had no such right as the
Sheriff-Substitute has found him to possess.
It is unnecessary to consider, first, the rights
of his representatives, for he is still alive, or
second, rights which will vest in him when
he reaches the age of sixty, for he is only
fifty-five (althoug%) if he remains an undis-

‘charged bankrupt when he reaches sixty it

may well be that the pursuer will then be
entitled to get the decree which he now
seeks), or third, rights Christie will acquire
if he leaves the service of the defenders, for
he is still in their service, or fourth, rights
which will emerge if payment of the pre-
miums is discontinued, for they are still
re%ularly paid.
he Sheriff-Substitute seems to think that

becausein certain circumstances(whichhave
not occurred, and of which it cannot with
certainty be predicated which of them will
occur) Christie or his representatives may
acquire certain rights of surrender or of
payment of annuity, or may become entitled
to receive payment of an amount corre-
sponding to the amount of the premiums
paid, his trustee must therefore now be
entitled to delivery of the policy, with a
right to obtain from the insurance com-
pany its surrender value. I cannot follow
this reasoning. If it be said that to hold
otherwise is to deprive Christie’s creditors
of the premiums so far as paid out of his
salary, it may be answered that to decide
in the pursuer’s favour would be to hand
over to the creditors the premiums so far as
paid by the defenders as well as to upset
the whole scheme on which the regulations
were based. But, apart from such considera-
tions, I hold the pursuer’s claim excluded
by the terms of the contract between
Christie and the defenders.

I am therefore of opinion that the defen-
ders are entitled to absolvitor.

The Court recalled the interlocutor of the
Sheriff - Substitute and assoilzied the de-
fenders.
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SECOND DIVISION.
(SINGLE BILLS.)
DAWSON ». REID’S TRUSTEES.
(Ante, p. 543.)

Process — Appeal to House of Lords— Peti-
tion to Apply Judgment—Competency—
Expenses—Special Case.

A petition by the successfnl apdpellant
in a Special Case to apply the judgment
of the House of Lords, which reversed the
interlocutor appealed against, ordered
that the questions be answered in a cer-
tain way, and remitted the case to the
Court of Session to do therein as should
be just and consistent with this judg-
ment, held unnecessary though com-
petent, and petitioner found liable in
expenses,

Miss Christina Dawson, 66 Braid Road, Edin-
burgh, petitioner, presented a petition to the
Second Division of the Court of Session to
apply the judgment of the House of Lords
in a Special Case in which she had been the
appellant and in which the testamentary
trustees of the late Robert Reid, manufac-
turer, Dunfermline, were the first parties,
and she was the second party.

On 17th March 1915 the Lords reversed
the interlocutor appealed against and pro-
nounced the following judgment:—“It is
ordered and adjudged Dby the Lords
Spiritual and Temporal in the Court of
Parliament of His Majesty the King as-
sembled, that the said interlocutor of the
28th day of October 1913 so far as complained
of in the said appeal, be, and the same is
hereby, reversed, and that question 3 (a) of
the Special Case be answered in the affir-
mative, and questions 3 (b) and 4 (b) in the
negative, and that question 4 (a) be answered
by declaring that the first parties have a
duty, as soon as they conveniently can, to
pay to the second party a capitaf’ sum of
£3000. And it is further ordered that the
said cause be, and the same is hereby,
remitted back to the Court of Session in
Scotland to do therein as shall be just and
consistent with this judgment” (v. ante,
p. 543).

The prayer of the petition was as follows
—*May it therefore please your Lordships
to apply the judgment of the House of
Lords; to alter the interlocutor appealed
against by answering the following ques-
tions in law in the Special Case as follows,
viz., No. 8 (a) in the affirmative, and Nos. 3
(b), 4 (b), and 4 (¢) in the negative, and to
answer 4 (a) by declaring that the first
parties have a duty as soon as they con-
veniently can to pay to the second party a

capital sum of £3000; quoad witra to reaffirm
the said interlocutor in its whole remaining
terms and to decern; to find the petitioner
entitled to the expenses of this petition and
relative procedure; to remit the account
thereof when lodged to the Auditor to tax
and report, and to do further or otherwise
in the premises as to your Lordships shall
seem just.”

Argued for the petitioner—The petitioner
was entitled to an extractable judgment—
General Assembly of the Free Church of Scot-
land v. Lord Overtoun and Others, October
22, 1904, 7 F. 202, per Lord Young at p. 203,
42 S.L.R. 6. In the present case the cause
had been remitted to the Court of Session
to do something, viz., to answer the ques-
tions in a particular way, and the petitioner
was entitled to have these answers recorded
inthe Books of Counciland Session-- Ricketts,
June 12, 1861, 23 D. 1014, per the Lord Presi-
dent ; Anstruther v. Anstruther’s Trustees,
July 19, 1873, 11 Macph. 955. The petitioner’s
procedure had been in accordance with
prgctice~Mackay, Manual of Practice, p.
582.

Argued for the respondents—The petition
was unnecessary. The rule was that a
petition was only required where in con-
sequence of the judgment of the House of
Lords something remained to be done —
Ricketls, cit. ; Petersv. Magistrates of Green-
ock, July 6, 1893, 20 R. 924, 1In the present
case nothing remained to be done.

Lorp SALVESEN—This petition has been
presented to us to apply a judgment of the
House of Lords in a Special Case. We
answered certain questions that were put
by the parties in a certain way, but on
appeal the House of Lords have reversed
our judgment and answered them in a
different way. The petitioner, who was the
successful appellant, now brings an applica-
tion before us to have the judgment applied
by us, and to have the questions answered
as the House of Lords answered them.

It is to be noted that the House of Lords
have not remitted to us to answer the
questions. Their judgment orders that the
interlocutor appealed from be reversed and
that the questions be answered in the way
they have specified. The only remit to us
is to do as shall be just and consistent with
that judgment—a remit entirely in general
terms. A Special Case differs from an
ordinary process in respect that an extract
proceeding upon the judgment in a special
case can never, so far as I can see, warrant
diligence of any kind. In certain cases an
extract may be useful where a question of
heritable title is involved, and an extract
of the judgment in a special case which
submits a question as to heritable title, may
be required in order to be put up with the
titles of the successful party.

In this case, however, it is obvious that
the procedure which has been resorted to,
whether competent or not-—and I shall
proceed to consider its competency — is
wholly unnecessary. The judgment of the
House of Lords, if it is resisted by the
trustees, can only be enforced by an action.
The main point that was decided was that



