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intents and purposes pursuers in the pro
cess of interdict. There may, no doubt, be 
cases in which the complainer in a suspen
sion may he considered as in substance the 
defender in the action instituted by such 
suspension; and the best illustration of 
such cases is the old practice, which is 
now disused, of turning a charge which 
might be suspended into a libel, for that 
merely meant that the Court held the 
charge complained of to be equivalent to 
citation on a summons, so that the com
plainer was required to proffer all his 
defences against the debt tanauam in  
libello, in tne same manner as if he had 
been cited in an ordinary action. But 
it is quite impossible to apply that doctrine 
or practice to the case of an interdict 
against a trespass or an encroachment 
upon property. No doubt the complainer 
in such a case alleges that he has reason 
to apprehend that his property will be 
interfered with either from the conduct 
or the expressed intention of his opponent, 
but vou cannot turn the threats or conduct 
of the opponent into a libel so as to make 
him pursuer of an action which he has not 
raised.

I have no doubt therefore that the present 
pursuers really stand in the position of pur
suers in the former action, and are entitled 
to the benefit of the doctrine that such a 
pursuer is entitled to bring a new action 
upon a different ground. That the grounds 
in fact are different your Lordship has 
conclusively shown. The question raised 
in the present action was not raised, and 
therefore could not be decided in the 
previous interdict. The validity of a plea 
of res judicata must necessarily depend 
upon the pleadings and decision in the 
previous action, and not upon any rights 
or equities which may have arisen ante
cedent to the pleadings, or from any extra
judicial comm unicat ions bet ween the parties. 
The question always is, what was litigated 
and what was decided. I think the defen
ders have in this case stated perfectly 
distinctly and quite accurately the reason 
why the judgment in the previous case 
cannot be pleaded as res judicata in this. 
For they say in their sixth statement of 
facts—“ The pursuer did not either aver 
or plead in said action that they had any 
right of support for either of their lines of 
pipes such as is now put forward relative to 
the Crawley pipe.” That means that they 
neither averred facts nor pleaded law which 
would have enabled the Court to decide the 
question raised in this action. I think that 
is (piite an accurate statement of the result 
of a comparison of the two cases, and there
fore that the plea of res judicata is not 
good.

The Court repelled the defenders’ plea 
of res judicata and remitted to the Lord 
Ordinary to proceed.

Counsel for the Pursuers—D.-F. Asher, 
Q.C.—Cooper. Agents—Millar, Hobson, & 
M‘Lean, W.S.

Counsel for the Defenders — Sol. - Gen. 
Dickson, Q.C.—Clyde. Agent—J. Gordon 
Mason, S.S.C.

Wednesday, June 7.

F I R S T  D I V I S I O N .
[Lord Kyllachy, Ordinary.

DUNDEE SCHOOL HOARD v. GILROY, 
SONS, & COMPANY.

School — School Books—Half-Timers—Fac
tory and Workshops Act 1878 (41 Viet, 
cap. 10), secs. 23 and 25.

The Factory and Workshops Act 
1878 by section 25 empowers school 
boards to recover directly from the 
employer's of “ half-timers” a payment 
not exceeding 3d. per week from each 
“  half-timer,” and empowers the em
ployer to deduct the sum so paid by 
him from that “ half-timer's” wages.

Held that a school board accepting 
the Free Education grant was not 
entitled under the above section to 
recover from the employers of a “ half- 
timer" a sum of 2d. a-week represent
ing the cost of supplying the child 
with school books.

An action was raised by the School Board 
of the burgh of Dundee against Gilroy, 
Sons, & Company, jute spinners and manu
facturers, Dundee, concluding for payment 
of the sum of £100, 3s. lid . The sum con
cluded for was claimed by the pursuers in 
respect of a charge of 2d. per head per week 
for school books, stationery, &c., furnished 
to half-time children in the employment of 
the defenders and attending the pursuers' 
schools, for the period from 23rd March 
1804 to July 1897.

The pursuers averred that in 1878 they 
had sent a circular to certain employers in 
Dundee, including the defenders’ prede
cessors, Gilroy, Brothers, & Company, 
inviting them to say whether, in the 
event of the pursuers opening a school 
in the western quarter of the town, they 
would be willing to send their half-time 
children to the school at the ordinary rate 
of fees for half-time scholars, viz., 4d. per 
week, which included the furnishing of 
school books and stationery; that the 
manager of the said firm had agreed to 
this, and that accordingly the half-timers 
had attended the school on these terms; 
that in IS89 the pursuers had resolved to 
abolish school fees, but that in respect it 
was still proposed to furnish school nooks, 
stationery, &c., the pursuers sent a circular 
to the defenders’ predecessors intimating 
that they proposed to charge 2d. per head 
per week for half-timers; that this pro
posal was accented by the defenders’ pre
decessors, and tnat the defenders on acquir
ing the works adopted and acted upon it.

The pursuers further averred that the 
defenders duly and regularly paid this 
charge down to March 1894, but that they 
had refused to pay it from that date down 
to July 1S97, though their half-timers had 
attended the school, and had been regularly 
supplied with books and stationery by the 
pursuers.

The defenders averred that they were no
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{>artv to any agreement such as that alleged 
>y the pursuers, and that they had only 

paid the charge up to 1S94 per incuriam . 
They maintained that the pursuers had no 
power to exact fees from scholars between 
three and fifteen years of ago; that it was 
optional on the part of half-timer's to use 
their own books in place of those supplied 
by the pursuers; and pleaded—“ (1) The 
pursuers’ averments are irrelevant and 
insufficient in law to support the con
clusions of the summons. (2) The pursuers 
being bound to provide the scholars in the 
said schools with necessary books and fur
nishings free of charge, the defenders are 
entitled to absolvitor, with expenses. (3) 
Separation. The defender's having no power 
to deduct the price of the said alleged 
furnishings from the wages of the said 
children, they are entitled to absolvitor, 
with expenses.”

Section 23 of the Factory and Workshop 
Act 1878 (41 Viet. can. 16) provides that 
“  The parent of a child employed in a 
factory or in a workshop shall cause that 
child to attend some recognised efficient 
school (which school may be selected by 
such parent), as follows — (1) The child 
when employed in the morning or after
noon set shall in every week, during any 
part of which he is so employed, be caused 
to attend on each work day for at least 
one attendance; and (2) the child, when 
employed on the alternate day system, 
shall on each work day preceding each 
day of employment in the factory or 
workshop be caused to attend for at least 
two attendances; (3) an attendance for the 
purposes of this section shall be an attend
ance as defined for the time being by a 
Secretary of State, with the consent of the 
Education Department, and be between 
the hours of eight in the morning and six 
in the evening."

Section 25 provides—“ The board, autho
rity, or persons who manage a recognised 
efficient school attended by a child employed 
in a factory or workshop, or some person 
authorised by such board, authority, or per
son, may apply in writing to the occupier 
of the factory or workshop to pay a weekly 
sum specified in the application, not exceed
ing threepence, and not exceeding one- 
twelfth part of the wages of the child, and 
after that application, the occupier, so long 
as he employs- the child, shall be liable to 
pay to the applicants, while the child 
attends their school, the said weekly sum, 
and the sum may be recovered as a debt, 
and the occupier may deduct the sum so 
paid by him from the wages payable for 
the services of the child.”

The Lord Ordinary (Kyllachy) on 13th 
July 1898 pronounced the following inter
locutor:— “ Sustains the first plea-in-law 
for the defenders, and assoilzies them from 
the conclusions of the action, and decerns: 
Finds the defenders entitled to expenses.” 

Opinion. — “ In this case it is a little 
difficult to ascertain from the record the 
exact point at issue. The pursuers’ state
ment contains a great deal of matter which 
bears only on a plea of bar, which was not 
pressed in argument. On the other hand,

while the defenders have a plea of irrele
vancy which may perhaps cover every
thing, their only special plea is one which 
they admit is now foreclosed by the recent 
judgment of the First Division in the case 
of )j(id(1o\c v. S. D. o f Glascfou\ 35 S.L.R. 
730, 25 R. 988.

“ At the same time the case, as presented 
at the debate, raises a quite precise issue, 
and one which does not appear to be at all 
affected by the judgment referred to. It is 
simply this—Whether the School Hoard of 
Dundee being debarred by the code under 
which they receive and accept certain 
Government grants from exacting fees 
from scholars who are between three 
and fifteen years of age, are nevertheless 
entitled to exact from a certain class of 
scholars—viz., half-timers—a certain weekly 
charge in respect of school books and station
ery. It is now settled that the Board are 
not bound to supply such school books and 
stationery, but, in fact, they voluntarily do 
so; and the question is, whether, in respect 
of doing so, they are entitled to make the 
charge in dispute? I say that is the ques
tion, because it does not seem material 
that the charge is made (under an Act 
which I shall presently notice) against the 
half-timers’ employers, and is by them 
deducted from the half-timers' wages. If 
by accepting the Government grant the 
School Board have debarred themselves 
from exacting such payments from the 
half-timers directly, it can hardly I think 
be maintained that they may still exact 
them indirectly through the employers.

“ Let us first see how the matter stands 
with respect to ordinary scholars. Of 
course prior to 1890 — when, speaking 
popularly, 4 Free Education ’ was intro
duced— there could have been no question. 
The School Boards had right to charge 
such fees as they thought fit, subject only, 
speaking generally, to a limit of 9d. per 
week—a limit imposed as a condition of 
the then parliamentary grant. There was 
therefore, I apprehend, nothing to prevent 
them from providing (as indeed many 
Boards did) books and stationery, and 
from including that item—separately or 
otherwise—in the fee charged. All that 
has to be noted is that in applying the 0d. 
per week limit, it was provided by the 
Code (see present Code, section 0) that 
‘ compulsory payments for books or mate
rial must be included in reckoning the fee.’

“  Tn 1890, however, a new set of conditions 
were introduced. In that year an .additional 
grant, commonly called the ‘ Free Educa
tion Grant,’ was made by Parliament, and 
that grant was made unon a particular 
footing expressed (by tlie authority of 
Parliament) in the Code of that year and 
subsequent years. The section is 133, and 
it runs thus: — ‘ The following condition 
shall be observed by the managers of all 
State-aided schools sharing in the grant, in 
respect of such schools, and by the school 
boards in respect of the school provision in 
the public schools of their district: No fees 
shall be exacted from scholars who are 
between three and fifteen years of age.’

“ That is the condition in which the



yrfcf

Date School to**, m WUU* ̂  ‘Jsac 7. '•» J ________

S g S S S ^ B *
child« pareot.

At advising— _____aBDPBEsmW-Thekeytoĥ n
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S co tch  E d u ca t io n  C o d e , o r  in  a n y  m in u te  
o f  th e  S c o t c h  E d u ca t io n  D e p a r tm e n t  s u b 
m it te d  t o  P a r lia m e n t , fix  th e  s ch o o l  fees  t o  
he  p a id  f o r  a tte n d a n c e  a t  ea ch  s ch o o l u n d er 
its  m a n a g e m e n t .’

“ I t  a p p e a rs  t o  m e  th a t  th is  a m o u n ts— if  
th a t  w e re  n e e d e d — t o  a n  e x p re ss  s ta tu to ry  
a d o p t io n  o f  th e  c o n d it io n  e x p re sse d  in the  
133rd s e c t io n  o f  th e  C od e .

“  I h a v e  o n ly  t o  ad d  th a t  I  d id  n o t  u n d e r 
s ta n d  i t  t o  b e  a lle g e d  th a t  th e  e x a c t io n  in 
q u e s tio n  c o u ld  b e  m a in ta in e d  i f  th e  su p p ly  
o f  s ch o o l b o o k s  a n d  s ta t io n e ry  w a s  a  th in g  
o u ts id e  th e  p o w e r s  o f  th e  b o a rd . In  th a t  
ca se  i t  m ig h t  b e  tru e  th a t  th e  c h a r g e  co u ld  
n o t  b e  r e c k o n e d  as a  c h a r g e  o f  ‘ fe e s ,’  b u t 
th en  in  th a t  ca se  th e  d e fe n d e rs ’ o b je c t io n  
w o u ld  b e  e q u a lly  g o o d  o n  a n o th e r  g ro u n d . 
B e ca u se  I d o  n o t  su p p o se  it  w o u ld  be  c o n 
te n d e d  th a t  a  s ch o o l  b o a rd  co u ld  e n fo r ce  
u n d e r  th e  A c t  o f  1878 ch a rg e s  in  re sp e ct  o f  
fu rn ish in g s  w h ich  t h e y  c o u ld  n o t  la w fu lly  
m ak e . C h a rg e s  f o r  fo o d , c lo th in g , o r  fo r  
s ch o o l  tre a ts  w o u ld  in th a t  v ie w  be  e q u a lly  
ch a rg e a b le  a g a in s t  h a lf-t im e rs  a n d  th e ir  
e m p lo y e rs .

“ O n  th e  w h o le , I a m  o f  o p in io n  th a t  th e  
a c t io n  is irre le v a n t, a n d  I  shall a c co r d in g ly  
su sta in  th e  first  p lea -in -la w  f o r  th e  d e fe n 
d e rs  a n d  a sso ilz ie  th e m  w ith  e x p e n se s .”

T h e  p u rsu ers  r e c la im e d , a n d  a rg u e d — 
T h e  d e fe n d e rs ’ o n ly  rea l d e fe n ce  w as 
fo u n d e d  u p o n  th e  p o in t  d e c id e d  a d v e rse ly  
t o  th e m  in  Fladdoxo v . Glasgow School 
Board, J u n e  10, 1808, 25 R . 988. T h e  
p u rsu ers ’  ca se  h ere  w a s  fo u n d e d  u p o n  
sp ec ia l c o n tr a c t  o f  w h ich  th e y  h a d  c le a r  
a ve rm e n ts . B e in g  u n d e r  n o  o b lig a t io n  t o  
su p p ly  b o o k s , th e y  h a d  a g re e d  t o  d o  so  
o n  c o n d it io n  th a t  th e  e m p lo y e rs  p a id  fo r  
th e m . T h e y  w e re  e n t itle d  t o  a  p r o o f  b e fo re  
a n sw e r  o f  th e ir  a v e rm e n ts . T h e  L o rd  
O rd in a ry  h a d  d isp osed  o f  th e  ca se  b y  
h o ld in g  th a t w h e n  th e  S ch o o l B o a r d ’s r ig h t  
t o  e x a c t  fees  fe ll  th e y  w e re  d e b a rre d  fro m  
m a k in g  a  ch a rg e  fo r  s ch o o l  b o o k s . B u t  
h o w e v e r  th a t  m ig h t  be , th e re  w a s  n o th in g  
t o  p re v e n t  th e  S ch o o l B o a rd  fr o m  e n te r in g  
in to  a  c o n tr a c t  su ch  as w a s  a v e rre d  here. 
A n d  in  p o in t  o f  f a c t  th e  L o rd  O rd in a ry ’s 
re a s o n in g  w as w r o n g , f o r  it  a p p ea red  fro m  
Haddow  th a t  th e  ch a rg e  f o r  b o o k s  w a s  n o t  
a  “ fe e .”  T h a t  ca se  fu r th e r  esta b lish ed  
th a t  th e re  w a s  a  leg a l o b lig a tio n  o n

fia ren ts  t o  su p p ly  th e ir  ch ild re n  w ith  
tooks, a n d  i f  th e  la tte r  ca m e  to  s ch o o l 

w ith o u t  h a v in g  th e m  th e y  co u ld  b e  re fu sed  
a d m itta n ce . H e re  the*  e m p lo y e rs  w ere  
d ir e c t ly  lia b le  as  d e b to r s  t o  th e  S ch o o l 
B o a rd , th o u g h  th e y  m ig h t  h a v e  a  r ig h t  
o f  re lie f.

A r g u e d  fo r  re sp o n d e n ts—T h e re  w a s  n o  
s ta tu to r y  o b lig a t io n  o n  th e  e m p lo y e r  t o  
p ro v id e  b o o k s , th e  o n ly  o b lig a t io n  b e in g  t o  
o b ta in  ce r tifica te s  o f  a tte n d a n ce . T h e  
c la im  h ere  s im p ly  w a s  o n e  fo r  g o o d s  
su p p lied , a n d  d id  n o t  d e p e n d  o n  its  b e in g  
a  ch a r g e  fo r  b ook s . I t  w a s  tru e  th a t  
se ct io n  25 o f  th e  F a c to r y  A c t  h a d  n o t  been  
rep ea led , b u t  it d id  n o t  a p p ly  t o  th e  a lte re d  
s ta te  o f  c ircu m sta n ce s  s in ce  th e  a b o lit io n  
o f  fees . T h e r e  w a s  h e re  n o  a v e rm e n t  o f  
co n tr a c t , a t  a n y  ra te  a ga in st  th e  p resen t 
d e fe n d e rs . N o r  c o u ld  a n  e m p lo y e r  e n te r
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the child is due what is now asked, the 
employer cannot be. The simpler way, 
therefore, of testing the validity of the 
present claim is to drop the employer oat 
of the case, and to consider whether this 
demand is good against the child.

Now, the pursuer's claim is for 2d, a-week, 
a charge made for books, Ac. furnished to 
each child. I pause to notice that while 
the circular speaks of "books, stationery, 
Ac.," it is explained in condescendence 3 
that “  the books, Ac., to which the circular 
letter of the pursuers referred were school 
books, Ac., furnished by the pursuers to, acd 
taken home day by day by the children, 
and at no time claimed or received as the 
property °f the pursuers, bat used up by 
the children." This, therefore, is not a

f"  ‘ he «  of the apparatus 
of the school; it is a charge for supplying 
the equipment of the individual child
i.nV l045?- we.haTe t0 deaI with is free of 
My complication arising out of the nem 
niary circumstances of the ch ili

£££?££“ 15 hrd 10 find its
S choof& ri to u k ? W 1 " T  for>
so done in each case. If ttaB oM ? rh“  L< 
to waive the Boant choose
t o ,  by the of
|  must be on o n e , .or parents, 
that the Board buy the ch ih W ^ P ’  f llher 
of the rates, or that h°°ks out
the mandatory of the chiM ^ !^e h°°ks M their Kugjoej* i . T  ,ldren (or of courseB IB B

m u m  

WU b S m

|6r P«t themselvtl̂  and “over fn t P

1 H M  ■ hld
that thevLa hooks, and hr f^ rtD,s for

Counsel for Pu 
Q.C.—.Sabesea. 
Clark, W A  

Counsel for I1 
Q.C.-H ‘nfiter.
A Ganco, WJ*.

——Muaig
their parents).' If ("h, 
there is no claimS2erLtheBoard
CTidencTtha?

Apart from stJp be presume!
mentis alleged.'
inc r*— 0 1S?the Fact,

tmst fan,
The Revererx 
tbememUrsPanted a r, 
nty to jfemale Sehaŵetiocaprice.
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in t o  a  v o lu n ta r y  a g re e m e n t , f o r  th a t  w o u ld  
n o t  g iv e  h im  a  r ig h t  t o  r e l ie f  f r o m  th e  
c h ild ’s  p a re n t .

A t  a d v is in g —
Lord President— T h e  k e y  t o  th e  p re se n t 

q u e s tio n  is t o  b e  fo u n d  in  th e  f a c t  th a t  
u n d e r  th e  F a c t o r y  a n d  W o r k s h o p  A c t  1878 
th e  e m p lo y e r  is  o n ly  l ia b le  f o r  th a t  f o r  
w h ic h  th e  c h ild  o r  its  p a re n ts  a re  liab le . 
T h e  s ch e m e  o f  th e  e n a c tm e n t  is  th a t , u p  t o  
th e  l im it  o f  3d . a -w e e k , th e  s ch o o l  m a n a g e rs  
h a v e  g o t  a  d ir e c t  c la im  a g a in s t  th e  e m - 
p lo v e r  f o r  th e  m o n e y s  d u e  th e m  b y  th e  
ch ild , a n d  th e  e m p lo y e r  ca n  s to p  th is  
a m o u n t  o f f  th e  c h ild ’s  w a g e s . U n less , th e n , 
th e  c h ild  is d u e  w h a t  is  n o w  a sk ed , th e  
e m p lo y e r  c a n n o t  b e . T h e  s im p le r  w a y , 
th e re fo re , o f  t e s t in g  th e  v a l id ity  o f  th e  
p re s e n t  c la im  is t o  d r o p  th e  e m p lo y e r  o u t  
o f  th e  case , a n d  t o  co n s id e r  w h e tn e r  th is  
d e m a n d  is  g o o d  a g a in s t  th e  ch ild .

N o w , th e  p u rsu e r ’s  c la im  is  fo r  2d. a -w e e k , 
a  c h a r g e  m a d e  f o r  b o o k s , & c. fu rn ish e d  to  
e a ch  ch ild . I  p a u se  t o  n o t ic e  th a t  w h ile  
th e  c ir c u la r  sp e a k s  o f  “ h o o k s , s ta t io n e ry , 
& c .,”  i t  is  e x p la in e d  in  co n d e s ce n d e n ce  8 
t h a t  “ th e  b o o k s , & c., t o  w h ic h  th e  c ir c u la r  
le tt e r  o f  th e  p u rsu ers  re fe r r e d  w e r e  s ch o o l 
b o o k s , & c., fu rn ish e d  b y  th e  p u rsu ers  to , a n d  
ta k e n  h o m e  d a y  b y  d a y  b y  th e  ch ild re n , 
a n d  a t  n o  t im e  c la im e d  o r  r e c e iv e d  a s  th e  
p r o p e r ty  o f  th e  p u rsu ers , b u t  u sed  u p  b y  
th e  ch ild re n .”  T h is , t h e r e fo r e , is n o t  a 
c h a r g e  m a d e  f o r  th e  u se  o f  th e  a p p a ra tu s  
o f  th e  s c h o o l ; i t  is  a  c h a r g e  f o r  s u p p ly in g  
th e  e q u ip m e n t  o f  th e  in d iv id u a l ch ild .

T h e  ca se  w e  h a v e  t o  d e a l w ith  is fr e e  o f  
a n y  c o m p lic a t io n  a r is in g  o u t  o f  th e  p e cu 
n ia r y  c ir cu m sta n ce s  o f  th e  ch ild . T h is  
b e in g  so , th e  la w  as la id  d o w n  in  Saddoic's 
ca s e  is  t h a t  th e  c h ild  is b o u n d  t o  fin d  its  
o w n  b o o k s ; a n d  th e  n o r m a l co u rse  f o r  th e  
S ch o o l B o a r d  t o  ta k e  is t o  see  th a t  th is  is 
s o  d o n e  in  e a ch  ca se . I f  th e  B o a r d  ch o o s e  
t o  w a iv e  th e  s p e c ific  p e r fo r m a n c e  o f  th is  
d u t y  b y  th e  in d iv id u a l ch ild re n  o r  p a ren ts , 
i t  m u s t  b e  o n  o n e  o f  t w o  fo o t in g s , e ith e r  
th a t  th e  B o a r d  b u y  th e  ch ild re n ’s  b o o k s  o u t  
o f  th e  ra te s , o r  th a t  th e y  b u y  th e  b o o k s  as  
th e  m a n d a to r y  o f  th e  ch ild re n  (o r  o f  co u rse  
th e ir  p a ren ts). I f  th e  fo r m e r  b e  th e  case , 
t h e r e  is  n o  c la im  a g a in s t  th e  ch ild . I f  th e  
la tte r , th e  B o a r d  m u s t  p r o v e  th e ir  m a n d a te , 
a n d  th e  m e re  fa c t  o f  th e  p u rc h a se  o f  th e  
b o o k s  w ill  n o t  su ffice — th e re  m u s t  be  
e v id e n c e  th a t  th e  c h ild  o r  its  p a ren ts  
in s tr u c te d  th e  B o a r d  t o  b u y  th e  b o o k s  as 
th e ir  a g e n t .

A p a r t  f r o m  s p e c ia l  a r ra n g e m e n t, i t  is  n o t  
t o  b e  p re su m e d  th a t  th e  ch ild re n  o r  th e ir

Ea re n ts  a u th o r is e d  th e  B o a r d  t o  b u y  th ese  
o o k s  a s  th e ir  a g e n t , a n d  n o  sp e c ia l a g re e 

m e n t  is a lle g e d . T h e  B o a rd  re lied  s o le ly  o n  
th e  s u p p o se d  l ia b i l it y  o f  th e  e m p lo y e r  
u n d e r  th e  F a c t o r y  A c t ,  a n d  n e v e r  in  th is  
m a t te r  p u t  th e m se lv e s  in  re la tio n  w ith  the  
ch ild re n  o r  p a re n ts  a t  a ll.

A c c o r d in g ly , I  h o ld  th a t  th e  B o a r d  had  
n o  c la im  a g a in s t  ch ild re n  o r  p a re n ts  f o r  
th is  ch a r g e  f o r  b o o k s , a n d  b y  co n se q u e n ce  
t h a t  t h e y  h a d  n o  c la im  u n d e r  th e  F a c to r y  
A c t  a g a in s t  th e  e m p lo y e rs .

T h e  p u rsu ers  a tte m p te d  t o  re p re se n t 
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th e ir  re c o rd  a s  c o n ta in in g  an  a v e r m e n t  o f  
c o n tr a c t  b e tw e e n  th e  e m p lo y e rs  a n d  th e  
B o a r d ; b u t  I a m  e n t ir e ly  u n a b le  t o  d is c o v e r  
a n y t h in g  o f  th e  k in d . T h e re  is  n o th in g  
a lle g e d  t o  s u p p o r t  th e  th e o r y  th a t  b e tw e e n  
23rd M a rch  1891 a n d ' 16th J u ly  1897 th e  
p u rsu ers  s u p p lie d  th e  ch ild re n  w ith  b o o k s  
a s  th e  a g e n ts  o f  th e  d e fe n d e rs , o r  th a t  th e  
d e fe n d e rs  h a d  in  a n y  w a y  u n d e rta k e n  t o  
p a v  f o r  th e  b o o k s .

I  th in k , th e re fo re , th a t  th e  d e fe n d e rs  a re  
e n t it le d  t o  h o ld  th e ir  a b s o lv ito r .

Lord A dam, Lord M'Laren, and Lord 
K inn ear concurred.

T h e  C o u r t  a d h e re d .

C o u n se l f o r  P u rsu e rs — S o l.-G e n . D ick so n , 
Q .C .— S a lv e se n . A g e n t s — J . &  D . S m ith  
C la rk , W .S .

C o u n se l f o r  D e fe n d e rs — W m . C a m p b e ll, 
Q .C .— H u n te r . A g e n t s — S k e n e , E d w a rd s , 
&  G a rso n , W .S .

^  maintained if the supply 
—- — -1 stationery was a thine 

i, 0{Lthe ^  In that
™  l i  A  K tnje th? ‘  charge could w x be reckoned as a charge of ‘ fees,’ but 
teen in that case the defenders’  objection 

be equally good on another ground. 
I do  not suppose it would be con- 

tew ed  that a school board could enforce 
a e d a  the Act o f 18TS charges in respect of 
furnishing? which they could not lawfully 
ttake. Charges for food, clothing, or for 
school treats would in that view be equally 
chargeable against half-timers and their 
employers.

“ On the whole, I am of opinion that the 
action is irrelevant, and I shall accordingly 
sustain the first p!ea-in-law for the defen
ders and assoQiie them with expenses.” 

The porsuers reclaimed, and argued— 
The defenders' only real defence was 
f  endtd  up>n the point decided adversely 
to them in Hadaotc v. Glasgow School 
B-jard. June 10, 1#& 25 R. 988. The 
njr^& rs' case here was founded upon 
special contract o f which thev had clear 
jTennenU. Being under no obligation to 
supply b o o b , thev had agreed to do so on rendition that ‘the employers paid for 
ih*m. Thev were entitled to a proof before 
mswvr o f ’ their averments. The lord 
S d in a rr  had disposed of the a s e  by 
b-Minsr that when the School B a n ls  right 
.  f, -ta c t  lees fell they were debarred from 

»  charge tor school books. But 
L _.rV r that might be. there was nothing

parents to - PI*. . came to school
& b . ^ r f ^ eX rv S b e  refused
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state There was here , present

S atu rd ay , J u n e 10.

F I R S T  D I V I S I O N .
K I R K  S E S S IO N  O F  L A R G S  v. S C H O O L  

B O A R D  O F  L A R G S .
Expenses  —  Charitable and Educational 

T ru st— Adm inistration  —  R ight o f  Re
spondent to Expenses.

W h e n  a  p r iv a te  in d iv id u a l o r  a  p u b lic  
b o d y  a p p e a rs  a n d  lo d g e s  a n sw e rs  in  an  
a p p lica t io n  t o  f ix  a  s ch e m e  o f  a d m in is 
t ra t io n  o f  a n  e d u ca t io n a l t r u s t  fu n d , 
th e  m easu re  o f  th e  re s p o n d e n t ’s  r ig h t  
t o  h is  e x p e n se s  o u t  o f  th e  t ru s t  fu n d  
is  th e  e x t e n t  t o  w h ic h  h is  in te rv e n t io n  
h a s  fu r th e re d  th e  in te re s ts  o f  th e  tru s t  
a d m in is tra t io n .

C ircu m s ta n ce s  in  w h ic h , fo l lo w in g  th e  
a b o v e  p r in c ip le , a  s ch o o l  b o a r d , w h ich  
a p p e a re d  as r e s p o n d e n t  in  a n  a p p lica 
t io n  t o  f ix  a  s ch e m e  o f  a d m in is tra t io n  
o f  th e  fu n d s  o f  an  en d o w e d  s ch o o l w ith in  
its  d is t r ic t , held  e n t it le d  t o  o n e -th ird  o f  
th e  ex p e n se s  o f  its  a p p e a ra n ce  o u t  o f  th e  
t r u s t  fu n d .

T h e  R e v e re n d  J o h n  K e ith  a n d  o th e rs , b e in g  
th e  m e m b e rs  o f  th e  K ir k  S ess ion  o f  L a rg s , 
p re se n te d  a  p e t it io n  t o  th e  C o u r t  f o r  a u th o 
r i t y  t o  se ll th e  s ite  a n d  b u ild in g s  o f  th e  
F e m a le  S c h o o l  o f  In d u s t r y  a t  L a rg s , a n d  
f o r  d ir e c t io n s  a s  t o  th e  a p p lica t io n  o f  th e  
p rice .

T h e  p e t it io n e rs  s e t  fo r t h  th a t  th e  s ite  h a d  
b een  c o n v e y e d  t o  th e m  fo r  th e  e re c t io n  o f  a  
s ch o o l  f o r  th e  ch ild re n  o f  p o o r  p erson s , th e  
sa id  s ch o o l t o  b e  u n d e r  th e  in s p e c t io n  o f  
th e  P r e s b y t e r y  o f  G r e e n o ck , a n d  t o  rem a in  
in  p erp etu a l c o n n e c t io n  w ith  th e  E sta b lish e d  
C h u rch  o f  S co t la n d . T h e  c o s t  o f  th e  b u ild 
in g  w a s  d e fr a y e d  p a r t ly  b y  a  g r a n t  f r o m  
G o v e rn m e n t , p a r t ly  b y  p r iv a te  s u b scr ip t io n . 
T h e  s c h o o l  w a s  m a n a g e d  a n d  m a in ta in e d  
b y  th e  K ir k  S ess ion  d o w n  to  1893, w h e n  th e  
e s ta b lish m e n t  o f  a  la rg e  p u b lic  s c h o o l  a t
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