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justly or fairly within the discretion given to the
Sheriff by the enactment.

The advantage which the creditors have in
bringing the matter into Court is, that the trus-
tee in a cessio is bound to account for his actings
to an officer of the Court. But in the present
case, if the trustee is to go on to distribute the
estate, and then to obtain his discharge, there is
no security whatever for the creditors. The
person in whose favour the bankrupt has now
granted a trust-deed was also trustee under a
former deed, and there is no evidence that his
administration wasg unobjectionable. If objec-
tions are made, he is in the position of being the
only party te call himself to account. I am
therefore for recalling the interlocutor of the
Sheriff.

LorDp SeAND and Lorp ApAm concurred.
Lorp MURE was absent.

The Court sustained the appeal, recalled the
iuterlocutor appealed from, and remitted to
the Sheriff to grant decree decerning the re-
spondent Alexander Falconer, as debtor, fo
execute a disposition omnium bonorum fer
behoof of his creditors, and to proceed further
in terms of the Statute 48 and 44 Viet. c. 34,

Counsel for the Appellants—C. 8. Dickson.
Agents—Cairns, M‘Intosh, & Morton, W.S,

Counsel for the Respondent—Strachan, Agent
—Peter Douglas, 8.8.C.

Tuesddy, December 18.

SECOND DIVISION.

MORRISON 7. TAWSE.

Married Women's Property (Scotland) Act 1877
(40 and 41 Vict. c. 29), sec. 3— Wife’s Earnings
not Kept Separate.

A married woman’s earnings had not been
kept separate from those of her husband, but
had been lodged in a bank aceount in their
joint names, ‘‘to be repaid to either and the
survivor.” Held (diss. Lord Young) that
she was entitled, even after her husband’s
death, to prove that her earnings had
equalled his in amount, and to credit
herself with half of the sums so invested
before accounting, as sole trustee and exe-
cutrix for her husband’s trust-estate.

James Tawse, bleacher, Downfield, Dundee, died
on 6th September 1886, survived by his wife and
a daughter by a previous marriage. He left a
trast-disposition and settlement dated 15th Sept-
ember 1885, by which he appointed his wife his
gole trustee and executrix. After providing for
payment of his debfs and deathbed and funeral
expenses, he provided that his widow should
during her lifetime not .only be entitled to the
free liferent use and enjoyment of the whole
trust-estate, but should also be entitled from
time to time, as she should think necessary, to
use and appropriate such parts of the capital of
the estate as she might require for her own per-
sonal use and maintenance, and that upon her

death the residue of his estate should be divided
into three equal shares, of which his daughter
was to get one,

The said daughter Mrs Rachel Tawse or Mor-
rison claimed legitim, and accordingly brought
an action of count, reckoning, and payment
againgt the executrix Mrs Tawse in the Sheriff
Court at Dundee to have the amount of her
legitim determined.

The Married Women’s Property (Scotland)
Act 1877 (40 and 41 Viet. c. 29), sec. 3, provides
that ¢ the jus mariti and right of administration
of the husband shall be excluded from the wages
and earnings of any married woman, acquired or
gained by her after the commencement of this
Act in any employment, occupation, or trade in
which she is engaged, or in any business which
she carries on under her own name, and shall
also be excluded from any money or property
acquired by her after the commencement of this
Act through the exercise of any literary, artistic,
or scientific skill, and such wages, earnings,
money, or property, and all investments thereof,
shall be deemed to be settled to her sole and
separate use, and her receipts shall be a good
discharge for such wages, earnings, money, or
property, and investments thereof.”

At the time of her marriage in 1868 Mrs
Tawse was a washerwoman, and after her mar-
riage she continued to take in washing.

In 1869 James Tawse received payment of a
legacy of £40. In the same year, on the death
of his son, he received £200 from an insurance
company., From his marriage in 1868 until his
death in 1886 he made on an average £1 a-week
as a bleacher. Upon 1st March 1870 the
sum of £240 was lodged in the National
Bank of Scotland, Dundee, upon a deposit-
receipt 'in favour of the said James Tawse and
his wife, ‘ payable to either or survivor.” After
that date various sums were lodged in the same
bank upon deposit-receipt in similar terms until
11th April 1881, when the amount, being £400,
was uplifted and lent to the Dundee Provident
Property Investment Company upon a deposit-
receipt in favour of the said James Tawse and
his wife, and bearing that that sum was to be
repaid ¢ to either or survivor.” 'This Investment
Company went into liquidation on 12th March
1884, at which date £14, 16s. 10d. of interest was
due upon said sum of £400. In January 1885
£51, 17s. 1d., or a dividend of 2s. 6d. per £1,
was paid, leaving a balance of £362, 19s. 94,
which was still unpaid.

Upon 22nd November 1881 the said James
Tawse and the defender opened an account
with the Dundee Savings Bank in their joint
names, ‘“to be paid to either of them and
the survivor,” and on 24th September 1884 they
opened another account with said Savings Bank
in the same terms. The balances at the credit
thereof at the date of the death of the said James
Tawse were respectively £144, 18s. 5d., and
£108, 3s. 2d., which with interest amounted
together at the date of the action to £261,
16s. 6d.

The defender alleged that at the date of the
marriage she had £104; that during her marriage
she made from 24s. to 28s. a-week by washing;
and that she was entitled to £28, 2s, 6d. as ali-
ment, at the rate of 12s, 6d. a-week for forty-
five weeks, from the death of her husband until
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the date when the pursuer intimated her inten-
tion to claimn legitim.

She pleaded—**(8)The defender is, as well (1st)
in respect of the terms of and eircumstances
attending the lodgment of the foresaid sums in
said banks and with the said Investment Com-
pany, as(2d)under the Married Women’s Property
(Scotland) Act 1877, entitled to at least one-half
of the said sums in her own right, and that over
and above her legal or conventional rights, and
prior to any division for ascertaining the amount,
if any, to which the pursuer Rachel Tawse or
Morrison may be entitled as legitim.”

Ata proof before the Sheriff-Substitute the pur-
suerdeponed that the house occupied by her father
and the defender was her property, that for five
years after her father’s marriage she had asked no
rent for it as certain repairs had been made upon
it by him, but that now she got £14 a-year for it.
She admitted her father had told her the defen-
der often made £1 a-week by washing, but said
it was against her father’s wish that the defender
worked so hard.

The defender deponed that at the time of her
marriage she had £104, and her husband had
nothing ; that she paid his debts, and gave him
money to buy clothes; that they put up a wash-
ing-house for their own convenience, and repaired
the house; that she made about 28s. a-week by
washing ; that she kept both the money she made
herself and what was given to her by her hus-
band, and that with it she paid for whatever was
required for the house; that she kept the deposit-
receipts in repositories belonging to her, and that
if her husband wanted them he had to ask her
for the keys.

The defender was corroborated genmerally by
other witnesses.

The following are the interlocutors in the
Sheriff Court so far as relate to the questions
argued in the Court of Session :—

<« Dundee, 12th January 1888.—The Sheriff-
Substitute [CaMpprLL SMITH] having made aviz-
andum, . . . Finds with regard to charge item
2, being £261, 16s. 6d. due by the Dundee Sav-
ings Bank to James Tawse and Helen Steele, his
wife, to be repaid to either of them and the sur-
vivor, that the defender is bound to give the
estate credit for the whole of said sum, and not
merely for the half of it, in respect of failure to
prove that one-half of said sum had become her
property by donation or otherwise, or even to
prove that the deceased knew of the distinet
terms of the receipt for the money taken by her
from said bank, when she, as keeper of the house-
hold purse, deposited the money in bank : Finds,
with regard to item 3, being £362, 19s. 9d. of
money due by the Dundee Provident Property
Investment. Company to the said deceased and
his said wife, and payable to either or the sur-
vivor, that the defender has by facts and circum-
stances established her title to one-half of said
debt, having proved more particularly that at the
time of her marriage she was possessed of about
£100 ; that she earned a considerable income by
washing and dressing clothes, and that the de-
ceagsed knew that her written title to said sum
was a title joint with his own, and with such
knowledge acquiesced in said title: Finds, with
regard to the defender’s alleged discharge, that
the widow's claim for aliment falls to be disal-
lowed to the extent of £25, and the agent’s claim

YOU, XXVI

for work done under the trust-deed, which the
pursuer repudiates to the extent of £5: Finds
that the estate realised by the defender amounts
to £261, 16s. 6d., and that the amount of moneys
disbursed by her for which she is entitled to
take credit is £41, 6s. 11d.; that therefore
the estate at present divisible into thirds is £220,
9s. 9d. ; Decerns against the defender for one-
third of said sum, being £73, 9s. 11d.: Further,
tinds the pursuer entitled to a sixth share of the
debt due to the deceased and the defender by the
Dundee Provident Property Investment Com-
pany, conform to acknowledgment dated 1lth
April 1881 : Grants warrant to the liquidator of
said company to pay to the pursuer or her agent,
upon production of a certified copy of this inter-
locutor, a sixth part of whatever dividend or divi-
dends may hereafter become payable in respect
of said debt: Finds the pursuer entitled to ex-
penses modified to ten guineas, and decerns.

¢t Note.—The defender in substance claims the
half of the apparent goods in communion as her
own property, and she next claims the third of
the other half as falling within her legal rights
as widow. To give effect to that claim would be,
I am convinced, to do no inconsiderable injustice
to the pursuer. Her father obtained £200 from
an insurance on her brother’s life, who was
drowned, and he also received a legacy of £40
from her mother’s father, and to these sums she
certainly had an equitable right, and for aught
I know a good legal right to a share of them.
Her stepmother’s claim involves four-sixths of
these sums, or what is left of them, and the
equity of that claim I have not been able to dis-
cover. No doubt the defender presented her
second husband, who was by no means as thrifty
as she, with a suitable marriage dress, and she
says (and I don’t doubt her veracity, though I
doubt the meekness of her temper) that she took
home £104 in money, which she spent partly in
paying his debts and partly in building a wash-
ing-house, and otherwise improving a property
of the pursuer, and partly in investing £400 with
the unlucky building society. Further, she says
that she toiled night and day as a washerwoman,
and earned at least as much as her husband did.
I believe she earned a good deal, and also that
her husband grumbled a good deal about her
devotion to the washerwoman business at un-
timeous hours. I am not able to see my way to
apply the Married Women’s Property Act of 1877
to the earnings of a washerwoman who works her
business in her husband’s premises, burns hig
coals, and perhaps in her eagerness to earn money
neglects to cook his dinner or make his bed. If
the wife be free to choose her own occupation,
and to keep all her own wages, I think the hus-
band ought to have due warning of the kind of
partnership in which he is involved, and ought to
have an opportunity of expressing either assent
or dissent. At all events, if their interest be to be
separated, their accounts ought to be kept sepa-
rate. But in this particular household there
were no separate accounts; there was not even a
separate purse for husband and wife. There
was only one purse, and the defender kept it.
There was only one bank account, and the de-
fender kept it in her husband’s name and her
own. Now, the presumption of law is, when
there is only one conjugal purse, that it is the
husband’s purse, and that presumption would

NO. XI.
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extend to a joint bank account, at least when the_
wife manages that joint account at her own dis-
cretion, and there was no evidence that the hus-
band knew that the written title taken by the
wife was in himself and his wife or the survivor.
I do not think a bank receipt in these terms is
sufficient evidence of any separate property in
the wife, or of mortis causa donation on the part
of the husband. Besides, in the present case
the theory of mortis cause donation is not con-
gistent with the husband’s last will (and he could
revoke a donation ¢nter virum et uzorem), nor
with a previous mutual settlement signed by both
of them, Each of these documents seems to me
to exclude the idea that the married pair had
divided all their funds in their lifetime, If they
had, I am not disinclined to think that it would
have been a fair enough way of winding-up the
quasi commercial joint adventures of this double
second marriage. I think the wife, in considera-
tion of her economy and industry, may fairly
enough have been entitled to half of the funds,
but I hardly think she was fairly entitled to half
the funds as a joint adventurer made over to her
inter vivos, and then to a third of the remaining
half as widow. Therefore it is that I think
the alleged making-over of half the moveable
estate to her inter vivos requires to be established
by clear evidence. Such evidence I have failed
to find. I do not believe that either the de-
ceased or the defender ever intended to defeat
the pursuer’s claim for legitim. I believe they
thought she would be content with a third of the
whole property when the defender was done
with it, and perhaps so she might had reason-
able precautions been taken to prevent the defen-
der spending it all.”

The pursuer appealed to the Sheriff (ComrIr
TroMsoN), who pronouneed these interlocutors :
—¢“ 7th March 1888.—Recals the interlocutor ap-
pealed from to the extent and effect following,
viz., in the ‘discharge’ of the statement of the
defender’s intromissions, sustains the defender’s
claim for aliment to the amount of 7s. 6d. a-week
for forty-five weeks: Sustains the item *solici-
tors’ account,’ as the same shall be taxed by the
Auditor of Court: Finds that by virtue of the
Married Women’s Property Act 1877, sec. 3, the
jus marit; and rights of administration of the
defender’'s husband were excluded from the
defender’s earnings as a washerwoman from 1st
January 1878.”

$¢16th April 1888,—The Sheriff ‘having re-
sumed consideration of the cause, . Finds
that the defender is entitled to receive credit in
the accounting between the parties for the follow-
ing sums, namely—(1) The sum of £16, 17s. 6d.,
being aliment for forty.five weeks at the rate of
7s. 6d. per week; (2) the sum of £8, 8s. 5d.,,
being the taxed amount of tke defender’s agent’s
business account; and (3) the sum of £175,
being the amount to which the defender was
entitled as earnings as a washerwoman from 1st
January 1878, exclusive of her husband’s jus
marit; and right of administration : Finds that
the estate, a8 valued by the defender, amounts to
£261, 16s. 6d., and that the amount for which
she is entitled to take credit is £235, 4s. 5d.,
leaving a balance of £26, 12s. 1d. available for
division; that the pursuer is entitled to one-
third of said balance, being £8, 17s. 44d., for
which sum decerns against the defender as exe-

cutrix of the deceased James Tawse: Finds no
expenses due by either party.”

The pursuer appealed to the Court of Session,
and argned—1. The respondent bad no claim for
maintenance against an estate of which she had
been left the liferent. 2. No deductions fell to
be made in consequence of the Married Women's
Property Act 1877. That Act was intended
primarily to protect married women living apart
from evil hugsbands. Even if it could have been
made to apply here, it could only have been by
keeping the wife’s earnings distinct from those
of the husband, which had not been done. On
the contrary, the wife had herself so put the
earnings together, and so invested them, as to
give her husband right to the whole fund. It
was well-gettled law that the terms of the deposit-
receipts and of the bank account were not such
as to give any portion of the money to the wife.
The wife’s £104 undoubtedly became the hus-
band’s jure mariti, and it was only after 1st
January 1878 she could have separated her earn-
ings, but there was no change in the way in which
the spouses dealt with their money after that
date.

Argued for the respondent—1. The appellant
had been so long in lodging her claim for legitim
that the respondent was entitled to aliment up to
that date gt the rate sued for, for she had arranged
her expenditure on the understanding that she
was to get the liferent of the whole estate. At
any rate, she was entitled to aliment at that rate
until the next term of Martinmas after her hus-
band’s death — Baroness de Blonay v. Oswald's
Representatives, July 17, 1863, 1 Macph. 1147;
Fraser on Husband and Wife, p. 990. 2, The
Married Women's Property Act 1877 clearly ap-
plied. The Act said nothing about keeping the
woman’s earnings separate. She was entitled to
make her claim at any time if she could show
how much her earnings had contributed to the
fund in question, and that they had not been
consumed. Even if she had gifted her earnings
to her husband—which was denied—she could
revoke the donation in spite of his death—
Fraser, p. 950; Laidlaw v. Laidlaw’'s Trustees,
December 16, 1882, 10 R. 374, If the accounts
were to be considered joint accounts, then the
law presumed that a half belonged to each—
Bank of Scotland v. Robertson and Others, Janu-
ary 12, 1870, 8 Macph. 391. In any view, the
deductions allowed by the Sheriff fell to be made
before division into thirds took place.

At advising—

Lorp Lee—The question in this case is, what
ig the amount of the estate of the late James
Tawse, for which the defender as his widow and
executrix is accountable in a question with the
pursuer, who claims her legitim.

Two points have been discussed under this
appeal which affect that question—the first being
whether the defender is entitled to distingumish
and separate from her husband’s- estate the
amount of her earnings as a washerwoman since
1st January 1878, when the Married Women's
Property Act 1877 came into operation; and
the second being as to her claim to alimony out
of her husband’s estate up to the term after his
death, which occurred on 6th September 1886.

The facts bearing upon the first point are as
follows—After her marriage in 1868 to James
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"Tawse, the defender, who was a washerwoman,
continued to take in washing and to follow the
occupation of a washerwoman. Her husband
was a bleacher, earning from 18g. to 24s. a-week.
Having brought her husband a little money, a
part of it was spent in building a washing-house
attached to the house in which they lived; and
the evidence clearly shows that her husband

allowed her to follow her occupation in this-

place, and thereby to gain earnings which are
proved to have amounted to 24s. per week, and
sometimes as much as 283. Her earnings in this
way (after deducting expenses) appear to have
been at least equal to those of her husband.

She took charge of his earnings as well as her.

own, the balance, after paying what was re-
quired for the house, being ledged in bank in
the joint names of the spouses, ¢‘payable to
either and the survivor.” Down to 1881 the
money so deposited, along with a sum he had
received under a policy of insurance upon the
life of his son, was invested in a building society
in the same terms. This investment proved
unfortunate. The building society went into
liquidation, and a dividend amounting to £51,
17s. is all that has been received upon the joint
claim, leaving a balance of £362, 19s., which is
gupposed to be worth 5s. in the pound. The
earnings subsequently to April 1881 were de-
posited in the savings bank in similar terms, the
defender still taking charge of the money and
keeping the books. The result has been that
over and above the amount due by the building
society there are two deposit-receipts, amounting
in all, with interest, to £261, 16s. 6d., payable to
either of the spouses and the survivor. This
sam is the proceeds of the earnings of both of
them. Assuming that the house expenses were
paid equally out of the earnings of each (and
there is no ground for supposing that the wife
paid more than half), it is evident that at least
one-half of the amount must have arisen from
the defender’s earnings.
whether the amount of her earnings, so far as
not expended, is her property by virtue of the
Married Women’s Property Act 1877, and is separ-
able by her from the amount belonging to her hus-
band’s estate? The Sheriff-Substitute answered
that question in the negative, holding apparently
that the statute was inapplicable to the earnings
of a wife unless kept separate. For he decided
against the defender ‘‘in respect of failure to
prove that one-half of said sum had become her
property by donation or otherwise,” adding in
his note that if the interests of the spouses were
to be separated their accounts ought to have
been kept separate. The Sheriff took a different
view, and sustained the defender’s claim to the
effect of separating her earnings from her hus-
band’s estate. My- opinion agrees with that of
the Sheriff. I think that the statute is mnot
limited to cases where the wife’s earnings are
kept separate, and that these being protected by
the operation of the statute may be claimed by
her in so far as they can be traced and distin-
guished like any other separate estate belonging
to a wife, and from which the jus mariti is ex-
cluded. There may be cases (like Hdwards v.
Bazter's Trustees, 13 R. 1209, aff. 13 App.
Ca. 385) where a wife’s separate estate, or the
income derived from it, has been so dealt with
as to raise a presumption that it has been applied

The question is,

to a purpose of the wife’s or to which she was a
party.

But in the present case the first question is,
whether the statute applied to the defender’s
earnings to the effect of saving them from the
jus mariti? Upon that question my opinion is
that the statute was applicable. It applies to
the earnings of any married woman ¢‘acquired
or gained by her after the commencement of
this Act, in any employment, occupation, or
trade in which she is engaged.” In this case the
exclusion of the husband’s right of administra-
tion was of no consequence, because according
to the evidence the husband did not exercise his
right of administration. The terms of the de-
posit-receipts appear to have been settled by the
wife with his consent or approval.

The next question is, whether the terms of the
deposit-receipts imply any renunciation by the
wife of her right to these earnings as her own
separate estate? This question, I think, must
be answered in the same way as if the estate in
question had been a separate estate belonging to
the wife in any other way ; and I see no reason
for ascribing to the terms of the deposit-receipt
any different or higher effect as regards the wife’s
separate estate than such a deposit-receipt would
imply as to the husband’s estate. It does not
imply in either case donation either de presenti
or mortis causa. In both cases it leaves it open
to the proprietor to vindicate his or her separate
right in so far as the subject of that right is
traceable.

If the wife’s separate income from her own
earnings had been paid over to the husband, or
placed to the credit of his bank account, a
different question would have arisen. In such
a case donation might be presumed. But even
in that case the doctrine laid down in the House
of Lords in Hdward v. Baxter’s Trustees, 13 App.
Ca. 385, would have enabled the defender to re-
claim her earnings so far as not consumed, The
doctrine as stated in that case was this—‘‘By the
law of Scotland, as well as by that of England, a
married woman may make an effectual gift of her
separate income to her husband, with this differ-
ence, that by Scotch law she has the privilege,
even after her husbands death, of reclaiming the
subject of her gift in so far as it has not been
bona fide consumed.”

In the present case, however, there was
nothing, in my opinion, from which a gift can be
presumed, and I therefore think that the defen-
der is entitled to separate from her husband’s
estate the amount of her earnings included in
these deposit-receipts. Upon the evidence my
opinion is, as I have already said, that the sum
in these deposit-receipts must have consisted to
the extent of at least one-half of her earnings—
that is, £130, 18s. With this variation in amount,
I think that the Sheriff’s interlocutor allowing a
deduction on account of the defender’s earnings
ought to be affirmed.

As to the defender’s claim in name of alimony,
my opinion is that it cannot be sustained. The
case of De Blonay v. Oswald, 1 Macph. 1147,
which was referred to in support of the claim,
appears to me to be adverse to it in the case of a
wife who takes her husband’s estate under such
a settlement as that which in this case has been
executed in the defender’s favour.

There was one point not argued which does not



164

The Scottish Law Reporter.—Vol. XX V1.

Morrison v. Tawse,
Dec. 18, 1888,

gtand very clear upon the interlocutors of the She-
riffs, Ireferto the debtdue bythe Dundee Invest-
ment Company. No part of it has been recovered
or intromitted with as yet, baut I think that the
Sheriff-Substitute’s interlocutor goes too far in so
far as it sustains the defender’s clain to any part
of the amount, excepting in so far as it consists
of earnings subsequent to 1st January 1878, The
£100 referred to by him, and all her earnings
prior to 1lst January 1878, in my opinion must
have fallen to the deceased jure mariti.

Unless the defender could identify some part
of the balance due by the Investment Company
as produced by her earnings subsequent to 1st
January 1878, when the Married Women’s Pro-
perty Act 1877 came into operation, I do not
see that she can have any claim upen it as nof
falling into her husband’s estate.

Lorp RuTHERFURD CLARK concurred.

Lorp Youne—I have the misfortune to differ
from mylearnedbrethren. Theactionisanaccount-
ing by an only lawful child against her father’s
executrix, and for legitim. The pursuer would
have been entitled, if her father had left a widow
but no will, to two-thirds of his moveable estate.
But as he left a will, and she has repudiated
it, her claim can only be for one-third, the widow
taking the remaining two-thirds. The Sheriff
by his judgment gives this only child as her
legitim a sum of £8, which will be only slightly
increased by the judgment your Lordships—who
take a different view from him as to the widow’s
claim of aliment—are to pronounce. The facts
of the case on which that judgment—singular in
its money result—is to proceed are these. The
pursuer’s father married the defender—his second
wife—in 1868. He was a bleacher, and she was
a washerwoman, She, the defender, says—and
I accept the statement—that when she married
him in 1868 she had a fortune of £104, That
passed to her husband jure martii, as Lord Lee
has remarked. So the man had some fortune ;
and in 1869 he got £200 from an insurance on
the life of hisson, who died in that year. Again,
in 1869 he got a legacy of £40. In all he starts
in 1869 with a fortune of £344,

Now, during the marriage, which was dissolved
in 1886 by his death, he made £1 a-week, or a
little more. His wife, the defender, had earn-
ings too, What they were is matter of contro-
versy. But the household was conducted on
this footing, that the family lived in a house
which belonged to the pursuer, she having suc-
ceeded to it from the first wife, her mother.
Apparently she allowed her father and step-
mother to have it at an easy rent; she explains
that she did so in consideration of the repairs
 they made upon it, and the building of the wash-
house, and I accept her evidence, because I find
it confirmed by this, that the rent was raised
after her father died. Now, the wife, the defen-
der, was taking in washing, and the first question
is, whether her earnings as a washerwoman fell
under the Married Women’s Property Act 1877,
1 confess I am strongly inclined to be against the
application of that Act (unless the parties acted
on the footing that the rule thereby made was to
be applicable to their arrangements) to a case in
which a man allows his wife, living in family with
him, to take in washing or sewing, or keep a shop

in the house in which they live. I think it is for
him to determine the footing on which that shall
be done, I think the intention of the Married
‘Women’s Property Act was to prevent an ill-
doing husband from invading a well-doing in-
dustrious wife and taking her earnings for his
own purposes, as experience showed had been
often done. But these parties, I think, showed
by their conduct that they were not acting on
the footing of the wife carrying on a separate busi-
ness and earning a separate estate protected from
her husband. The cage of a wife living in family
with her husband, and earning money by charing
or gewing or the like, is not prima facie a case
fer the application of the statute, unless, as was
not the case here, the parties so act as to show
theyintend such case. Here there was acemmon
fund, made up of what the spouses earned and
what the husband succeeded to, This money
was put in bank in the joint names indeed, but
under a destination which, according to the law
of Scotland, would make the husband the pro-
prietor. Of this common fund £400 was put out
in a speculation in a building society, Tt wasall
dealt with as one fund. That £400 was lost by
the failure of the building society in 1880—at
least only a dividend will be recovered. But the
rest of the common fund, amounting to £261,
168, 6d., remained in bank when the marriage
was dissolved by the death of the husband.
Now, that money he understood he was dealing
with by his will. He made his wife executrix,
giving her the liferent of all, with power, if need
be, to spend the capital, and on her death the
money is to go to his children. Was that done
on the footing that she was a creditor for £175,
that he had in his possession as a borrower —£175
of her money—and that his daughter, if she
claimed her legal right, could only receive £8,
I think he had no conception of such a thing,
and neither, I am persuaded, had his widow.
Bat her claim, if a debt, must be capable of being
proved assuch. Ifisno case of donation between
husband and wife. It is a claim of debt, the
same as if she were not the executrix of her sup-
posed debtor, How would she have proposed to
establish it? By parole evidence, and saying
she carried on business in her husband’s house
as a washerwoman? Would she, by proof of the
fact that she took in washing and got payment
for it, have been held to have established her
claim to a debt of £175. I think that is out of
the question. I never heard of a claim being so
established. My opinion, then, is against the
application of the statute to the present case,
looking to the nature of the earnings and the
conduct of the parties, The husband supplied
the house accommodation which they enjoyed
together, and bore the expenses of the establish-
ment, and was liable for every farthing of the
debts of the household, and when the wife is put
to show that she has a claim for £175 she fails.
I cannot in these circumstances agree with a
judgment which will give the only legitimate
child of the deceased a sum of £8, and which, as
I understand your Lordships’ opinion, will give
the widow £130 as debt due by the estate.

My conclusion is, that the deduction to be
made from the executry estate is £43, 4s. 5d.
(expenses of the frust). Deducting that
from £261, we have £218, a third of which
is £72, which I should find to be the pursuer’s
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legitim. 1In shert, I concur substantially with
the judgment of the Sheriff-Substitute, while I
have thought it right to make the observations I
have now made as to the application of the
statute to the circumstances, and as to the neces-
sity of the wife in the circumstances establish-
ing her claim as a creditor. )

The case was argued on 2(th October befors
the appointment of the Lord Justice-Clerk.

The Court pronounced the following inter-
locutor :— .

‘ Recal the interlocutor of the Sheriff-
Substitute of 12th January 1888, and whole
interlocutors subsequently pronounced in the
Iunferior Court: Find that the defender’s
liability, as executrix of the deceased James
Tawse, to account to the pursuer for her
legitim out of the estate of the said James
Tawse is not now disputed ; and with
regard to the account produced by the
defender, and the pursuer’s objection there-
to....(2) Find as to the balance due
upon two accounts kept with the Dundee
Savings Bank in name of the deceased
and the defender, ‘to be repaid to either of
them and the survivor,’ that the same con-
sisted to the extent of omne-half, or £130,
18s. 8d., of earnings gained by the defender
as a washerwoman subsequent to April 1881,
and did not form part of the deceased’s
estate; (3) find that no part of the balance
due by the Dundee Provident Property
Investment Company has been recovered or
intromitted with by the defender, and that
she was not in right of the same excepting
in so far as she might have proved the sums
to have consisted of earnings by her as afore-
said subsequent to 1st January 1878, and
find that she has not proved that any part
of said balances was composed of such earn-
ings : Subject to these findings, approve of
the charge side of the account : Further, as
to the discharge side of the account, Find
that the defender, as executrix under the
trust-settlement of the deceased husband,
has no claim in name of alimony out of his
estate ; and therefere sustain the objection
to the item of £28, 2s. 6d. : Repel also the
pursuer’s objection to the charge for ex-
penses of administration, and with these
findings remit the case to the Sheriff that
effect may be given thereto, and decern.”

Counsel for the Appellant—Sol.-Gen. Darling,
Q.C.—Chisholm. Agent—David Milne, 8.S.C.

Counsel for the Respondent—Rhind—Baxter.
Agent—Robert Menzies, S.8.C.

Tuesday, December 18.

SECOND DIVISION.
[Sheriff of Lanarkshire,

WOODSIDE STEEL AND IRON COMPANY 7.
DICK & STEVENSON,

Contract— Bxecutory Sale— Delay— Disconformity
to Uontract.

Under a contract for the supply of
machinery which specified ne time for
completion of the work, the price was pay-
able, one-half upon delivery, one-fourth
upon the machinery being started, and the
remaining fourth three months thereafter.
The first instalment and part of the second
were paid at the time stipulated. In an
action against the purchaser for the balance
of the second instalment he sought to set off
alleged loss from undue delay in delivery,
and from disconformity to contract, and
pleaded that the pursuers, being themselves
in breach of the contract, were not entitled
to sue under if.

Ield that the allegations of disconformity
were relevant, but did not form a sufficient
defence, seeing that the third instalment,
which exceeded the abatement claimed, had
become due.

Messrs Dick & Stevenson, engineers, Airdrie
Engine Works, Airdrie, by letter of specification
dated 5tk February 1883, offered to supply The
Woodside Iron and Steel Company, Coatbridge,
with a horizontal 3-cylinder engine with Steven-
son's Patent Rolling Mill Clutches, at the price
of £2680, and their offer was accepted by letter
dated 12th February. The following were the
important parts of said letter of specification—
¢ The price of the whole is to be £ , one-
half payable when the principal parts of the
materials of the engines and gearing are delivered
at place of erection, one-fourth on the same being
started, and the remaining one-fourth within
three months thereafter. . . . . We undertake
to uphold the whole machinery herein specified
for the space of twelve months from date of
starting, inasmuch as we will supply and fit up,
frep of charge, parts to replace every part which
may prove defective during that time, and will
re-adjust all parts which may wear out of order
within the time named ; and, in short, we guar-
antee that the whole will be left by us in as good
and perfect working order at the end of twelve
months from date of starting as at first, except-
ing (of course) ordinary wear and tear and such
wasting or breaking of parts as may be caused
by accident or by derangement of the mills or
other parts of machinery not embraced in this
specification, and excepting also the doings: of
ill-disposed or malicious persons.”

By letter dated 20th February 1883 the engi-
neers offered to change the engine from horizon-
tal to vertieal form, and to make certain other
alterations in the specification on condition of
the price being advanced to £2830, and this was
agreed to. No precise time was spacified within
which delivery was to be given,

The engine and gearing were begun to be laid
down in the Woodside Company’s works in Octo-



