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agent should recover by a separate action. There
is no question of competency ; it is a matter for the
discretion of the Court whether the claim should be
disposed of in the original action or in a new one.
Lord Gifford exercised that discretion in the case
of Smith, and I think exercised it rightly, The
husband had an absolute right to immediate absol-
vitor in the action at his wife’s inastance, and it was
very expedient that that should be pronounced at
once, but when that was done the process was at
an end. No doubt in ordinary circumstances the
question of expenses may be reserved, but that is
the question of expenses as between party and
party, which this is not, and so I think the Lord
Ordinary was right in not entertaining that motion,
but then he was quite wrong in holding that the
debt was thereby extinguished. I am therefore for
recalling his interlocutor and allowing a proof.

Lorp DEAs—1I am of the same opinion, and I
quite agree with your Lordship that there is mno
incompetency in the agent asking for his expenses,
either in the original action or in a new one. The
matter is dealt with by the Act of Sederunt of
1806. I agree with your Lordship that the ques-
tion is one of expediency. The case in the Second
Division, like this one, was an action of separation
and aliment, and in both cases the action had
gone only a very short way before it was settled ;
and, in these circumstances, the Second Division
was quite right in not allowing the action to stand
over—in the first place, because it was not expe-
dient to postpone the renewal of domestic inter-
course until the conclusion of an inquiry into the
agent’s account; and, secondly, because the Judge
could not get any more knowledge of the grounds
of the claims. Both those reasons apply here. I
have no doubt of the competency of either way of
making the claim, but it is a question of expe-
diency.

The other Judges concurred.

The Court pronounced the following interlocu-
tor :—

‘¢ Recal the Lord Ordinary’s interlocutor;
sustain the compstency of the action; and, in
respect of the minute now lodged for the de-
fender, No. 11 of process, decern in terms of
the conclusions of the summons for £24, 1s.,
being the taxed amount of the account sued
for; find the defender liable in expenses of
process; and remit to the Auditor to tax the
amount of said expenses, and report.”
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Reparation— Wrongous Imprisonment — Designation
— Warrant to Apprehend—1 Vict., cap. 41,

¢ 16. .
A person having been served with a small.

debt summons, in which he was incorrectly
designed, informed the officer that it was not
intended for him; he, however, kept the copy
but failed to appear at the diet of citation.
Decree in absence was pronounced, and he waa
charged for payment upon extract, and subse-
3uently incarcerated. Held that the error in

esignation could not have led to any miscon-
ception, and that the pursuer was bound to
take objection either at the diet of citation or
at a diet for rehearing granted under the Act
—and action dismissed.

Reparation— Wrongous Imprisonment—Offer to pay
under protest.

In the above circumstances, the pursuer on
his apprehension offered to make payment of
the debt, under protest, to the sheriff-officer.
Held that such offer founded no claim for
damages—and action dismissed.

This was an action raised by George Robert
Keene, butler at Pinkie House, Musselburgh,
against George Aitken, corn-merchant, Fisherrow,
Musselburgh, concluding for £500 damages for
wrongous imprisonment,

On 9th August 1873 a sheriff-officer banded to
the pursuer a small-debt summons at the in-
stance of the defender against ¢ Charles Kean,
Butler, Pinkie House, Musselburgh.,” The pur-
suer alleged that on observing the name he re-
turned it to the officer, stating that the document
was not for him; but that the officer insisted on
leaving it with him. Keene further averred that
the summons and the account prefixed to it did not
apply to him, his name being George Robert Keene,
and that accordingly he did not appear on the
court-day, and the Sheriff on the 20th August
pronounced decree in absence against ¢ Charles
Kean,” finding him liable in the sum of £12, with
6s.1d. of expenses, and decerning and-ordaining
instant execution by arrestment, and also execution
to pass thereon by poinding and sale and imprison-
ment, if the same were competent, after a charge
of ten free days. On the 25th September a charge
of payment was served on the pursuer, bearing to
be at the instance of the defender against ¢ Charles
Keene.,” And on December 28d Keene was ar-
rested, and, according to his own account,  offered
to pay the amount in the decree under protest,”
but the officer refused to accept payment. After
incarceration in Edinburgh prison for a few houra
the money was paid, and the pursuer liberated.
Aitken, the defender, in his statement of facts set
forth that the pursuer had rented a park at Pinkie
from him, and had fallen into arrear with his rent,
and that some months prior to August 1873 Mr
Adam Lamb, Justice of Peace officer at Mussel-
burgh, called on him, and presented for payment
the account subsequeuntly prefixed to the small-debt
summons. In this account the designation was
exactly the same as in the summons. The pur-
suer was also applied to on other occasions, both
verbally and by letter, and he disputed the amount,
but never denied liability. The defender’s 5th
statement was as follows :— Neither when the sum-
mons was served, nor when the charge was given,
nor when he was apprehended, nor when he was
delivered over to the prison authorities, did the
pursuer state that he had been erroneously designed
in the summons, or charge, or warrant, nor did he
say what his Christian name was, or take any ob-
jection whatever to the accuracy or regularity of



Keene v. Aitken,
Feb. 15, 1875.

The Scottish Law Reporter.

309

any of these documents or of any of the proceedings
following thereon. Had he done so the proceed-
ings complained of would not have taken place.”

The pursuer pleaded—“ (1) The said pretended
decree not having applied in any way to the pur-
suer, there was no legal warrant for his apprehen-
gion; and the defender having, without such war-
rant, caused him to be apprehended and incar-
cerated, is liable in reparation and solatium. (2)
In the circumstances, the pursuer was entitled to
make, and the defender bound to accept, payment
under protest, and the pursuer having tendered
payment under protest, and having, notwithstand-
ing said tender, been incarcerated for non-payment,
he is entitled to damages, as concluded for. (3)
The whole proceedings of the defender having been
grossly illegal, irregular, and unwarrantable, as
well as malicious and oppressive, the pursuer is
entitled to damages, as concluded for, with ex-
penses.”

The defender, inter alia, pleaded—* (2) The pur-
suer never having intimated any objection to his
designation in the summons, or any of the other
documents, is now barred, especially at this dis-
tance of time, from insisting in this claim for
damages. (8) Any damage the pursuer may have
sustained having been altogether caused by his
own silence as to any error in his designation, he
is not entitled to imsist in this action, (4) The
pursuer having by his own actings, as conde-
scended on, given the defender reason to believe
that his designation as in the summons and decree
was correct, is not entitled to insist in this action.”

The Lord Ordinary pronounced the following
interlocutor :—

¢ Edinburgh, 25th January 1875.—The Lord
Ordinary having heard parties procurators on the
closed record, and more particularly on the first
plea-in-law for the defender, and considered the
debate and whole process, Finds as matter of law
that the pursuer—assuming the facts of the case to
be as represented in the averments of the pursuer
upon record—is not entitled to recover damages
from the defender: Therefore sustains the said
plea in law, dismisses the action, and decerns:
Finds the defender entitled to expenses, &c.

¢¢ Note—This is an action of damages for the
alleged wrongful inearceration of the pursuer.
There are two grounds upon which that proceeding
is impugned. The one is, that the small-debt
decree constituting the warrant did not ¢ apply in
any way to the pursner;’ and the other, that pay-
ment under protest was offered to and refused by
the officer at the time of apprehension. A few
words as to each of these will explain the reasons
for which the action has been dismissed.

“When the pursuer says that the decree ‘did
not apply to him,’” this is what is meant. He was
personally served with a copy of a small-debt sum-
mons, in which the person called as defender was
described as ¢ Charles Kean, butler, Pinkie House,
Musselburgh.” The pursuer at the time was butler
at Pinkie House, Musselburgh, and his surname is
Kean or Keens; his christian name, however, not
being ‘Charles,” but ‘George Robert.” He says
(cond. 2) that when served with the eopy he men-
tioned to the officer that the copy was not for him.
Nevertheless he kept the copy, and yet did not ap-
pear at the diet of court to which it was a citation.
Decree in absence was therefore pronounced. In
virtue of an extract of this decree he was afier-

wards charged for payment; but he did nothing
fo secure protection against the threatened im-
prisonment. He might, as provided for by sec. 16
of the Ist Vict, c. 41, have obtained a rehearing;
buf this was not asked for, and so the present de-
fender, the creditor, was left free to put the decree
to execution, as was done. The pursuer no doubt
alleges (cond. 7) that ¢ the defender was duly warned
before the execution of the said warrant of appre-
bension that the decree he had obtained did not
apply to the pursuer,’ What this imports is left
to be conjectured; but plain it is that though
there was a partial misnomer, on account of which
the regularity and consequently the sufficiency of
the decree as a warrant for imprisonment might
be challenged with a possibility of success, pro-
vided the challenge had come in time, the pursuer
is the person to whom the decree applied. He does
not say that there was another person of the name
of Kean who was butler at Pinkie House; nor does
he say,—which is even a more pregnant omission,—
that he had not incurred a debt to  Charles Aitken,
corn merchant, Fisherrow, Musselburgh,’ the de-
scription of the present defender given in the
account prefixed to the small-debt summons, as
averred in condescendence, article 2. The error,
such as it was, could lead to no misconception;
and if it was to be made the ground of an objec-
tion the pursuer ought to have appeared in court
either at the original diet or at a diet for rehear-
ing, which on application must have been granted.
But he lay by, either indifferent to the con-
sequences or willing to turn these to profit; and
having acted thus, the law will not recognise as a
ground for damages the incarceration which en-
sued. For this, were authority needed, it is to be
found in the decision of Bell v. Gunn, 218t June
1859, 21 D. 1008, which was followed in the subse-
quent case of Peddie v. Miller, reported on issues
to the First Division of the Court, July 18, 1861.
The latter is not to be found in the books, no final
judgment having been pronounced; but the Lord
Ordinary (having been one of the counsel in the
case) is able to say that after a full argument all
the Judges expressed their approval of those views
of the case according to which Bell v. Gunn had
been decided.

“ As to the second of the grounds of complaint
here put forward, all that the Lord Ordinary
has to say is, that a sheriff-officer is not by his
employment as such impliedly empowered to
take payment of the debt either under protest
or even without protest. He is not the agent of
the creditor, and his duty begins and ends with the
execution of the warrant; if the pursuer desired to
avert the risk of imprisonment there was ample
opportunity before his appreliension; and the
alleged refusal of the officer to take payment when
offered under protest, is a suggestion of hardship
for which there is not in law or in reason any real
foundation.”

This interlocutor was not reclaimed against, and
has accordingly become final,
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