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Saturday, June 26.

SECOND DIVISION.

SPECIAL CASE—MILLER AND OTHERS.

Trust- Disposition and Settlement—Deposit Receipti—
Promissory Note—Intention.

A died leaving a trust-disposition and settle-
ment directing his means, after payment of
certain legacies, &c., to be divided among his
children so that the share of each son should
be one half more than that of each daughter.
A number of deposit.receipts and promissory-
notes were found in his repositories taken in
the names of his children, an equal sum being
by these documents apportioned fo each, ex-
cept the youngest child, born two months
before A's death, to whom only a very small
sum was provided. Held (1) that these docu-
rents were not donations, not having been
delivered ; (2) that they were not testamentary
writings, nof being-under the hand of the
truster; (8) that the sums of money contained
in these documents formed part of the residue
of the testator’s estate, and as such fell to be
apportioned among his children in terms of
his will,

This was a Special Case presented for the
opinion and judgment of the Court by Robert
Hogg Miller, aged twenty; Martha Ferguson
Miller, aged seventeen; Agnes Elizabeth Miller,
aged fifteen; Jessie Williamina Miller, aged nine;
and Isabella Xadie Miller, aged four; with the
tutors and curators named by their deceased
father’s trust disposition, all as parties of the first
part, and Mary Jane Miller, born 24th September
1873, and her tutors nominate, as parties of the
second part.

Robert Miller, the testator, died on 256th Novem-
ber 1878, survived by his widow Agnes Hogg
or Miller, and by the six children who were
the parties to this case. By a trust-disposition
and deed of settlement, dated 24th August 1863,
to which his widow was a party, he nominated
and appointed certain persons trustees and exe-
cutors of his heritable and moveable estate, and
tutors and curators for such of his children as
should be in minority at his death. The purposes
of the trust were as follows :—first, Payment of the
testator’s debts; second, Mrs Miller to have the
use of the testator’s household furniture so long as
she shall remain a widow; third, A provision of
£30 to Mrs Miller for the purchase of mournings,
&e. ; fourth, Anannuity of £20 to Mrs Miller during
her life, payable quarterly, and commencing at the
first term of Candlemas for the quarter succeeding
that term; fif¢h, provisions for the disposal of the
testator’s burying-ground at Sighthill; sizth, The
testator’s gold watch and appendages to be given to
Robert Hogg Miller, his son ; and. seventh, the re-
sidue to be divided amongst the children of the mar-
riage between the testator and Agnes Hogg or Miller,
and the survivors or survivor of them, and the lawful
issue of any of them who might predecease him
leaving such issue, equally among them if such
children should be all sons or all daughters; but if
otherwise, then so that each of the sons should
receive in the proportion of a half-share more than
the share of each of the danghters, the said shares to
be payable to the children on their respectively at-

taining the age of twenty-ono years, and until they
should attain that age the trustees were autho-
rised to make such interim payments to account of
their shares as they might consider prudent and
advisable, towards their maintenance, clothing,
education, or advancement in life. After Robert
Miller’s death there were found in his repositories
undelivered deposit-receipts and promissory-notes
amounting to the sum of £4270, and consisting
of money which belonged exclusively to the testa-
tor. These documents are of the following tenor ;—
1873.

Jan, 30. Interest-receipt, Robert Miller, Esq.,

Miller, or tlfe sugvivor?lilge:rulsziqfo: xi‘lio%gst‘g::;

Miller, . . . . . .
July 15. Do. the said Robert Miller and Agney 0 © ¢

Miiler, or either, or the survivor, in

trust for Robert Hogg Miller, . . 40 0 0
24. Do. the said Robert Miller, in trust
for Robert Hogg Miller, . . 10 0 0

———
Jan. 30. Interest-receipt, the said Robert Miller £880 0 0

and Agnes Miller, or the survivor, in
trust for Agnes Elizabeth
Miller, . IR £800 0 0
July 18, Do. the said Robert Miller
in trust for the said Agnes
Elizabeth Miller, . 40 0 0
24, Do. the said Robert Miller
in trust for Agnes Eliza-
beth Miller, 10 0 ¢
. ———— 880 o
June 30, Interest-receipt the said
Robert Miller and Agnes
Miller, or the survivor, in
trust for Isabella Eadie
Miller . . .
July 10. Interest-receipt, the said
Robert Miller, in trust
for Isabella Eadie Miller,
24, Do. the said Robert Miller
in trust for Isabells
Eadie Miller, .
June 30. Promissory-note at twelve
months by William
Darcy Conway to the
said Robert Miller and
Agnes Miller, trustees
for Isabella Eadie Miller,
July 17. Promissory-note at twelve
months by William Con-
way to the said Robert
Miller, trustee for Isa-
bella Eadie Miller, . . 200 1]
. — 880 0
Jan, 30, Interest-receipt, the said
Robert Millerand Agnes
Miller, or the survivor,
in trust for Jessie Wil-
liamina Miller, . . £800 0 o
July 18, Do. the said Robert Miller,
in trust for Jessie Wil-
liamina Miller, . . 40 0
24. Do. the said Robert Miller,
in trust for Jessie Wil-
liamina Miller, . . 1000

—_— 880
Jan, 80. Do. the said Robert Miller, o
and Agnes Miller, or the
survivor, in trust for
Martha Ferguson Miller, £800 0
July 18, Do, the said Robert Miller,
in trust for Martha Fer-
guson Miller, . . . 40 0 0
July 24. Interest-receipt, the said
Robert Miller in trust
for the sai@ Martha Fer-
guson Miller, . 10 0

Oct. 28, Do. the said Robert Miller, in trust for
Mary Jane Miller, . . -

£420 0 0
2 0 0

1000

200 0 0

860 ¢

£4270 0
The testator left no heritable property, and the
moveable estate, other than the sums of money
represented by these deposit-receipts and promis-
sory-notes, and his household furniture and books
is estimated at £1625, this consistiug of his in-
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terest in a pawnbroking business, It was main-
tained by the five children, the parties of the first
part, that the several sums of money invested in
their names respectively, and secured by the
deposit-receipts and promissory-notes (amounting
to £850 to each of them), constituted provisiona
in their favour, and that the same were valid
donations or bequests to the persons respectively
named in the documents. It was maintained by
the youngest child, the second party (fo whom the
sum of only £20 has been similarly provided), that
the destinations contained in the deposit-receipts
and promissory-notes were not effectual as bequests
or testamentary dispositions, as not being under
the hand of her father; and further, that they were
not effectual as donations, in respect that the docu-
ments wera never delivered to the alleged grantees,
or to any person for their behoof. Mary Jane Mil-
ler accordingly claimed that the sums contained in
these documents should be brought into residue,
and disposed of in terms of the seventh purpose of
the trust-disposition and settlement. She main-
tained, further, that in the event of the sums being
held to constitute donations or bequests, they fell
to be imputed pro tanto in satisfaction of the shares
of residue effeiring to the legatees, in whose favour
they might be respectively held to have besn
granted. .

The following questions of law were submitted
to the Court:—(1) Do the sums of money con-
tained in the said several deposit-receipts and
promissory-notes pertain to the children to whom
the same bear to be respectively granted through
the medium of a trust, as donations or provisions
inter vivos granted in their favour by their father?

2) Do the said several sums of money pertain to
the said children respectively as legatees of their
father in virtue of the destinations contained in
the said documents of debt. And ealternatively
(8) Do the said several sums of money form parf
of the residue of Mr Robert Miller’s trust estate?
(4) In the event of either of questions first and
gocond being answered in the affirmative in regard to
all or any of the gaid documents of debt, do the sums
of money thereby accruing to the respective lega-
tees fall to be imputed pro tanto in satisfaction of
their shares of residue ?

Argued for parties of the first pari—These docu-
ments form a special provigion in favour of those
children in whose names they are granted. We
maintain that the first two queries should be an-
swered in the affirmative, and queries 8 and 4
in the negative. The case is somewhat different
as regards the deposit-receipts and the promissory-
notes; and to deal with these documents separately
we find (1) as regards deposit-receipts, there are
two cases which especially bear on the present
(Eennedy v. Rose and Lord President there, and
British Linen Company’s Bank v. Martin). As re-
gards (2) the promissory-notes, there are a number
of authorities (Thomson on Bills, Barber, Carrick,
Murray, Sieele), and in England a similar rule
prevails (Williams on Executors, Jones). It must
be borne in mind that the residuary destination
deals with the children unequally, giving to sons
a preference over daughters, and a larger portion.
On the other hand, these documents do not make
any distinetion, but provide to each £850, except
to Mary Jane Miller, thereby not acting in the
way of an anticipatory carrying out of the direc-
tions of the will.

Authorities (Scotch)—ZKennedy v. Rose, 1 Macph.

1042; The British Linen Company's Bank v. Martin,
11 D. 1004; Thomson on Bills, p. 20; Barber v.
Blackwood, M. 6097; Carrick v. Cay, M. 17,009;
Murray v. Tod, Hume, p. 275; Steele v. Wemyss,
M.1409. (English)-—Williams on Executors, vol. i.
p. 105; Jones v. Nicolay, T Adm. and Eccl. Cases,
534,

Argued for parties of the second part—We are
safe in relying upon the intention of the testator.
[Lorp NEAvES—It is certainly a very remarkable
thing that these documents begin in August 18783,
and continue at short intervals thereafier, that
they are all constituted in favour of all the
children then existing, and that the moment the
sixth child is born the father begins to make a
like provision in her favour.] The father died
only two monthe after the birth of Mary Jane, his
youngest child. We submit (1) that these docu-
ments are not donations, because they were not
delivered; (2) that they are not testamentary
writings, because they were not under the hand
of the deceased. Some of them are taken in his
own name in trust for the particular child, and
some in the names of himself and wife. (Crusk-
shanks, Watt's Trs., Cuthill) [LorRD JuUsTICE-
CrLErRE—The question in this case is whether the
father held for himself or for his children. His
possession is attributable to either view, and the
point is, to which.] Three propositions may be
laid down—(1) Where a document directs the
payment of certain sums contained in a specified
bill it is good, because the writing is a testamen-
tary one; (2) where a deposit-receipt has been
delivered it i8 good, because there is donation;
(8) where a deposit-receipt has been merely taken
in a certain person’s name, and not delivered, but
retained by the giver, no effect can be given to it.
They cannot be regarded as invested securities
with a destination, because such a use of a deposit-
receipt or of a promissory-note is unkunown.

Authorities— Cruikshanks, 16 D. 168 ; Watt’s Trs.
v. Mackenzie, T Macph. 980; Cuthill v. Burn, 24
D. 848, Bell’s Lect., vol. ii, 918 ; Fulton, M. 1411,

At advising—

Lorp JusTicE-CLERK—My Lords, the question
raised by this Special Case presented for the
opinion and judgment of the Court is whether
certain deposit-receipts and promissory-notes found
in the repositories of Mr Miller constituted dona-
tions in favour of those children in whose names
they were taken, or whether they are intended as
only so far in implement of the provisions left by
the testator in his previously made settlement.
[ His Lordship procesded to narrate the circumstances
under which these documents were granted.] It may
be observed that although the youngest child does
not get the sum of £850 given to each of the others,
yet she was not born until after the sum had been
provided to each of them, and within a month after
her birth it is apparent that her father intended to
do for her as for the rest, and he begins by taking a
deposit-receipt in her name for £20, dying, could
ever, a month afterwards, before his purpose how-
be further carried out.

My Lords, as regards intention, I have not any
doubts; it cannot be held that these sums thus de-
posited constituted donations during Mr Miller’s
lifetime. There was, in the first place, no delivery,
but, yet further than that, there was no intention on
the part of the testator to part with the control of
the sums of money now in question. These promis-
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sory-notes andjdeposit-receipts are commercial in-
struments, they are not in any respect testamentary
writings, and the way adopted was not one at all cal-
culated to leave money. I canunot doubt that Mr
Miller’s real intention in acting as he did was
merely to evade the legacy-duty on the funds so
apportioned,and I am furtherled toregard thisas the
real state of matters by the fact that the residue, the
£1625, provided enough to yield a similar provision
of £850 to Mary Jane Miller, his youngest child.

The promissory-notes, as I have already indicated,
appear to me to be in a similar position, and accor-
dingly I think the sound and just view of matters ig
that we have here only an allotment of residue, and
consequently that the questions fall to be answered
in accordance with this.

Lorp BENEOLME—I concur. Thers is, however,
I think, some doubt as to the way in which we
must answer these queries so as to give effect to our
judgment.

Lorp Neavis—I think -these sums of money
were in bonis of the deceased at the time of his
death. I quite concur.

Lorp OrMipaLE—The first point into which we
have to enquire here is whether or not these sums
of money were donations. On this point I quite
agree with the conclusion to which your Lordships
haye come, and would only make this further
remark, which goes far to show that these sums
were never intended to be donations. We find
that the testator leaves at his death £1625,
whereas the amount of the sums under these
documents in all is £4270. Can it even be sup-
posed that Mr Miller ever intended énfer vivos ab-
solutely to divest himself of this large proportion
of his means, leaving himself but £1625. Icannot
conceive it possible, and this, to my mind, enters
most deeply into the question of whether there was
donation here. Itis quite clear, moreover, that these
deposit-receipts and prormissory-notes were not de-
livered, and it may be observed that it is mnot
always to be held that a document in a father’s
hands is there merely as in custody for his children,
frequently this may become a question of intention
and of circumstances. I may here refer to the
case of Hill v. Hill, decided in 1765 (M. 11,580,
under head Presumption).

The next point is whetlier these documents can
be held as testamentary writings. Here again the
principle of intention rules. But it can hardly be
conceived that a promissory-note in these civcum-
stances could be a testamentary writing. It would
become exigible before Miller and his wife intended
to die ; they would then get the money, and there
was nothing to prevent their mixing up this money
80 obtained with the rest of their means. Asto
the deposit-receipts, I have nothing to add, and
upon the whole case have no hesitation in con-
curring with your Lordships.

The Court answered questions 1 and 2 in the
negative, and the 8d query in the affirmative.

On the question of expenses—

Lorp JusticE-CLERE—AS the testator chose to
divest himself in this way, his estate, I think,
ought to pay for it, and the expenses will be allowed
out of the fund.

Counsel for Parties of the First Part—M‘Laren.
Agents—MEwen & Carment, W.S,

Counsel for Parties of the Second Part—H. J
Moncreiff. Agents—M‘Ewen & Carment, W.,S.

Friday, June 26.

FIRST DIVISION.
[Sheriff of Dumfriesshire
JOHN GRAHAM v. HENRY GORDON.

Process—Appeal—16 and 17 Vict. cap. 80, sec. 24—
31 and 82 Vict. cap. 100, sec. 53— Final Inter-
locutor.

Held that an interlocutor in the Sheriff-
court finding, in a multiplepoinding, that
there was double distress, repelling the de-
fences, and reserving the question of ex-
penses, was not one disposing of the whole
merits of the cause, and was not consequently
appealable.

This was an appeal from a judgment of the
Sheriff-Substitute of Dumfriesshire. On the case
appearing in the Single Bills, it was objected on
the part of the respondent that the appeal was
incompetent, on the ground that the interlocutor
appealed against was not an interlocutor which
came under the Sheriff-Court Act, 1853, sec. 24,
and the Court of Session Act, 1868, sec. 53.

The Sheriff-Substitute’s interlocutor was as fol-
lows:—

« Dumfries, 29th May 1874.—The Sheriff-Sub-
stitute having considered the debate on the cloged
record, Finds (1) that the question raised in the
first head of defence involves the merits of the
competing claims, and does not fall to be disposed
of at this stage; and (2), That there is double dis-
tress in reference to the fund ¢n medéo : Therefore
finds that the action has been competently raised
repels the defences, and decerus, reserving the
question of expenses; further appoints claims to be
lodged within ten days.”

At advising—

Lorp PRESIDENT——An objection has been taken
to the competency of this appeal, which depends
on the construction to be put upon sec. 24 of the
Sheriff Court Aet, 18583, 16 and 17 Viet., cap. 80,
and sec. 63 of the Court of Session Act, 1868, 31
and 32 Viet.,, cap. 100. The former statute pro-
vides that *it shall be competent, in any cause ex-
ceeding the value of £2b, to take to review of the
Court of Session any interlocutor of a Sheriff
sisting process, and any interlocutor giving interim
decree for payment of money, and any interlocutor
disposing of the whole merits of the cause, although
no decision has been given as to expenses, or al-
though the expenses, if such have been found
due, have not been modified or decerned for.”
The latter of these statutes provides, with regard
to reclaiming notes from the Outer House, and ap-
peals from the Sheriff Courts, ¢ It shall be held
that the whole cause has been decided in the Quter
House when an interlocutor has been pronounced
by the Lord Ordinary which either by itself or
taken along with a previous interlocutor disposes
of the whole subject-matter of the cause or of the
competition between the parties in a process of
competition, although judgment shall not have been
pronounced upon all the questions of law or fact



