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cular, were to have nothing to do with the com-
position arrangement of 1851, Whether they had
or not is to be determined, not by an assumption
one way or other, but by a sound coustruction of
the terms “sums expended on capital account in
connection with the Barrhead Railway.” The
whole question lies here.

The pursuers have not satisfied me that the pre-
gent claim is comprehended in these words. I
think that if it had been intended to comprehend
this allocation of stock under the name of a ‘“sum
expended,” it would have been clearly and un-
equivocally so stated. This, it very plainly is not.
The sum claimed is not a ¢ sum expended,” except
by a construction which I cannot help considering
somewhat forced. 1 do not thivk it, in any sound
sense, a sum expended “on capital account.”
These words, I think, do not allude to any capital
account kept by the Caledonian Company, nor in-
deed to any account, considered as a document kept
either by one Company or another. An expendi-
ture “on capital account,” I consider merely to
express the kind of expenditure, and to denote it
as that which properly and usually comes out of
capital. t
Company in the construction and improvement of
the Barrhead line clearly come under this category.
But I do not think the claim now made can be rea-
sonably bronght under the description.  Finally, I
do not think that whatisnowsought is “repayment”
in anysound sense, Repayment is the counterpart
of payment—it is the undoing of what payment
effected. What was done by the Caledonian Com-
pany was not to puy money, but to allocate Cale-
donian stock. It is not now proposed to cancel
the stock so issued to the extent of one-half, which
is the only act which, in the circumstances, would
be correctly called repayment. The whole stock
of £82,600 is Lo remain with the Barrhead share-
holders. as issued. The Caledonian Company are
not to be relieved from the half of this stock, but
they are to have £41,250 of actual present cash
put into their pockets, to do with and dispose of as
they please. I ennnot consider this “repayment”
in any ressonuble, or in the statutory sense.

It cannot but be lield somewhat confirmatory of
these views, that in two several accounts rendered
by the Caledonian Company to the South-Western,
posterior to the vesting, and in which the sums
actually expended on the line are comprehended,
no mention is made of the claim now put forward.
This may not be by itself conclusive; but in a
matter of doubtful construction it is, to say the
least, a strong circumstance against the interpre-
tation of the pursuers,

My conclusion is, that the pursuers have not
satisfactorily established their claim in the present
process. Whether or to what effect these arrange-
ments of 1851 were taken into view when the
transaction of 1869 was concluded, we have, as al-
ready said, no evidence to show, except what lies in
the words employed in section 4 of the Act 1869. I
have a strong impression that these arrangements
were wholly thrown out of sight in the transaction
of 1869, the rent simply being taken at the current
rate of £11,487, 10s., without the South-Western
Company being in any way implicated in the al-
location of Caledonian shares, by which the redue-
tion was obtained in 1851. Any glimpses we have
of the negotiations lead towards this inference.
But, at any rate, the pursuers are bound to make it
clear that the claim now urged falls by legitimate
construction under the words employed in section

The sums laid out by the Caledonian

4. In my apprehension, they have not succesded
in doing so, and therefore the defenders are en-
titled to absolvitor.
Agents for Pursuers—Hope & Mackay, W.S.
Agents for Defenders—Gibson Craig, Dalziel, &
Brodies, W.S.

Wednesday, March 20.

SECOND DIVISION.

SPECTIAL CASE-—EWING, ETC.

Liferent and Fee—Superior and Vassal—Casualty—
Ground-Annual— Qrassum.

Trustees under a trust-disposition and set-
tlement conveyed certain lands in liferent to
one person, and in fee to another. Parts of
the lands had been feued out for a yearly sti-
pulated sum, and a sum to be paid every
twenty-fifth year in lieu of casualties. Other
lands had been disponed under contracts of
ground-annual, stipulating for a certain yearly
payment, and a sum in name of grassum every
twenty-fifth year. Held that the sums payable
every twenty-fifth year, both under the feu-
contracts and the contracts of ground-annual,
belonged to the fiar.

The following Special Case was presented by
Mrs Ewing aud H. E. C. Ewing, Esq. of Strath-
leven :—

“The facts are as follows :—(1) The late James
Ewing, Esq. of Strathleven, died on or about 29th
November 1858, leaving a general trust-disposition
and settlement, dated 9th September 1844, whereby
he conveyed to trustees, for the purposes therein
mentioned, the whole lands, estates, &e. (2) By
the third purpose or direction of the said trusi-dis-
position and settlement the testator directed and
appointed his trustees to execute and deliver a re-
gular and valid deed or deeds disponing and con-
veying his lands and estate of Levenside, &e., to
the said Mrs Jane Tucker Crawford or Ewing, his
spouse, in liferent, during all the days and years
of her life, in the event of her surviving him, but
80 long as she continued his widow allenarly, and
to and in favour of the heir-male of the body of
the said James Ewing and his heirs and assignees
whomsoever ; whom failing, the heir-female of the
body of the said James Ewing and her heirs and
assignees whomsoever; whom failing, to the said
Humphrey Ewing Crum Ewing, and the heirs-
male of his body, &ec., in fee. (8) The said James
Ewing left no heirs of his body. (4) After his
death the trustees made up a feudal title to the
said lands and estate of Levenside, now called
Strathleven, and then, by disposition bearing date
the Tth December 1854, they disponed and con-
veyed the same to Mrs Jane Tucker Crawford or
Ewing ‘in liferent during all the days and years
of her life, but so long as she continued the widow
of the said James Ewing allenarly.” Mrs Ewing
was duly infeft on this disposition in September
1855. (5) Certain portions of the said estate which
were held burgage had been disposed of by Mr
Ewing and his predecessors for building purposes,
the consideration being payment of ground-annuals.
The contracts of ground-annual are in usual form,
By them the property of the building lots is con-
veyed to be built upon under the real lien and
burden of the payment of a yearly ground rent or
ground-annual to be paid or uplifted and taken
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furth of the subjects conveyed at one of tlie yearly
terms, and a like sum in name of grassum is stipu-
lated to be paid at the expiration of every twenty-
fifth year from and after the term of entry, over
and above the ground rent for the year, with in-
terest and pewsalty. (6) Another portion of the
said estate of Strathleven consists of the supe-
riority of various feus. In the greater part of the
feu-dispositions or contracts the casualties of supe-
riority payable at the entry of heirs and singular
suceessors are taxed at a duplicand of the feu-duty.
But in some of the larger and more important feus,
granted to linen printers or others, for the purpose
of their business, the reddendo clause in the feu-
coutracts is differently expressed, the lands being
lolden for the yearly payment of a sum in name
of feu-farm duty, and the vassals and their succes-
. gors paying to the superior and his heirs and suc-
cessors a sum (either the same, or less than the
yearly feu-duty) on the expiry of every twenty-five
years from the term of entry, and that in lieu of
the casualties, legal or conventional, which might
arise, due to the granter and his foresaids as supe-
riors of the subjects. (7) The said Mrs Ewing, in
virtue of the liferent conveyance in her favour, has
drawn the ground-annuals and feu-duties payable
under the contracts of ground-annual and feu-con-
tracts, and she thinks that as liferentrix she is en-
titled to the surs payable as grassums under the
contracts of ground-annual, and to the sums pay-
able every twenty-five years under the feu-con-
tracts. (8) The said Humphrey Ewing Crum
Ewing is fiar of the said estate of Strathleven, and
vested in the superiority thereof, and disputes the
right of Mrs Ewing to such grassums and periodi-
cal payments, and maintains that they are payable
to him.”

The questions of law for the opinion and judg-
ment of the Court are :—

«]1, Whether, during the survivance of the life-
rentrix, the grassums becoming payable under the
said contracts of ground-annual belong to her or
to the fiar?

« 2. Whether, during the survivance of the life-
rentrix, the sums becoming payable periodically at
intervals of twenty-five years under the said feu-
contracts belong to her or to the fiar?”

N. C. CampBeLL and Watson for Mrs Ewing.

Solicitor-General (CLARK) and Marsmarn for
Mr Ewing.

The Court held that both the sums payable every
twenty-fifth year went to the fiar.

Agents for Mrs Ewing—M‘Ewen & Carments
W.S.

Agents for Mr Ewing—Tods, Murray, & Jamie-
son, W.S.

Wednesday, March 20.

TURNBULL ?¥. WALLACE.

Poor Law Act, 8 and 9 Vict. c. 83, 3 70, 71, and
72—Settlement.

A married man who has deserted his wife

may acquire a residential settlement in a

parish, although his wife is at the time re-

ceiving relief from another parish; and the

parish in which the husband has acquired a

residential settlement is liable to reimburse
the parish relieving the wife.

James Wallace, Inspector of Poor of St Nicholas

YOL. IX.

parish, Aberdeen, sued William Turnbull, In-
spector of Stewarton, Ayrshire, for certain sums
puaid to the wife of David Caird. The following
interlocutor, pronounced by the Sheriff of Ayrshire
(CaMPBELL), recalling the interlocutor of the She-
riff-Substitute, fully brings out the facts of the
case :—* Finds that the present action is at the in-
stance of the Inspector of Poor of the parish of
St Nicholas or City Parish of Aberdeen, pursuer,
against the Inspector of the parish of Stewarton,
defender: Finds the summons concludes for pay-
ment of £10, 8s. 3d. outlay and expenses incurred
by the pursuer in maintaining a pauper named
Mary Duvidson or Kerr from the 26th of January
1869 to the date of the summons, and for future
aliment: Finds the said Mary Davidson or Kerr is
the lawful wife of David Kerr, who was born in

"the pursuer’s parish in the year 1810: Finds the

said David Kerr, who was married in 1829, de-
serted his wife at Aberdeen in the year 1855, and
has continued his desertion up to the present time :
Finds that at the date of his desertion in 1855 the
said David Kerr had a residential settlement in
the parish of Old Machar, Aberdeen: Finds the
said Mary Davidson or Kerr, shortly after her hus-
band’s desertion, applied to Old Machar for paro-
chial relief: Finds the said parish of Old Machar
granted her temporary relief for a few months
prior to 14th January 1856, at which date she
ceased to be chargeable, and apparently supported
herself for nearly, but not quite, five years: Finds
the said Mary Davidson or Kerr again fell into
poverty, and became chargeable to the said parish
of Old Machar on the 27th of October 1860, and re-
ceived relief up to the 4th of February 1861, when
she removed to the pursuer’s parish: Finds that,
in consequence of the said David Kerr’s continuous
absence from Old Machar since 1855, a statutory
notice of chargeability was sent by that parish to
the pursuer’s parish upon the 27th of October 1860,
on the ground that the said David Kerr had lost
his residential settlement in Old Machar, and that
the pursuer’s parish was bound, as the admitted
birth parish of the said David Kerr, to relieve Old
Machar of the pauper’s future maintenance : Finds
the pursuer, in the belief that he was bound to re-
lieve Old Machar from the date of the statutory
notice in October 1860 until the pauper’s removal
to the pursuer’s parish in February 1861, repaid
Old Machar its advances during that period,
amounting to £1, 8s.: Finds that, from the 4th of
February 1861 up to the date of the summons, the
said Mary Davidson or Kerr has received relief
from the pursuer’s parish, and is now in receipt
thereof: Finds that the sums concluded for as
aforesaid have been disbursed by the pursuer in
alimenting the said Mary Davidson or Kerr and in
investigating her settlement, and that the pursuer
continues to aliment her: Finds that, from the
year 1868 to the present time, the said David Kerr
has resided in the defender’s parish, viz., the parish
of Stewarton, and that it is not alleged that he
has had recourse to common begging by himself
or his family, or that he has ever received or ap-
plied for parochial relief: Finds that, on or about
the 26th day of January 1869, the pursuer sent a
statutory notice of the chargeability of the said
Mary Davidson or Kerr to the defender, and in-
timated his claim of relief in terms of statute:
And in these circumstances, finds, in point of law,
that the said David Kerr acquired and still pos-
sesses a settlement in the defender’s parish; that
the settlement of the husband is also the settle-
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