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An acceptor
of a bill, « as
security fointly
and seve-
rally, has
not the bene-
fit of the act
1698, ch. 5.
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it to their bankers in London, Messrs. Foster, Lubbocks, and Company. It
became payable on the 8d of July 1807, that being the last day of grace; on
that day it was presented for payment; and payment being refused, it was
noted by William Armstead, a notary, in the usual way, 2, 6 W. A. 3d July
1805.”

- Thus noted, but thhout any regular instrument of protest, it was returned
to Brown and Company, who wrote immediately to Dunbar in these terms :

¢ The bill we received from you the 9th of May (say R. Ogle upon Sinclair
‘¢ Wright, No. 21, Whitehorse Lane, London, from the 30th April 1805, at
¢ two months, amount #£125.) is returned to us for non-payment, but, not being

/zrore;ted have returned it to our bankers to have the needful done. When
“ we receive i, shall send it to our friend in Edinburgh, who will call upon

¢ you for payment.”

~ Dunbar refused to pay the bill. Brown and Company gave him a charge
for payment, which he suspended.

The suspender stated various defences, in particular that the bill had not
been protested in due time, and that due notice of the dishonour was not given
to him, since the letters of the chargers mentioned the bill xot being protested,
which authorised him to think that it was not negotlated nor any recourse

against him intended.

The Lord Ordinary ¢ Sustained the reasons of suspension.*

But on a reclaiming petition and answers, the Court were clear that the noz-
ing was sufficient negotiation, and that the letter, signifying only that the bill
had not yet been pirotested, left fully to be understood the fact that it had been
noted, which is a common practice, the protest being afterward drawn out in
regular form. The Court therefore altered the Lord Ordinary’s interlocutor,
and sustained the recourse against the suspender.

Lord Justice Clerk, Ordinary. Act. James Moncrieff. Alt James Keay.
8. Macknight, W. 8. and David Wardlaw, Agents. F. Clerk.
M. Fac. Coll. No. 13. f1. 89.

1808. June 24. JonN SHARP against MARGARET HERVEY and Others.

On the 8d June 1796, the pursuer drew a bill, which was duly accepted, as
follows :

« #£938, 7s. 8d. Sterling. ' Stirling, June 3, 1796,

¢ Against the term of Whitsunday next, pay me. or order, at the _hduse of

¢ James T homson, jun. Stirling, #£938. 7s. %d. Sterling, for value received of .
¢ (Signed) JouN SHARPE.”——(Addressed) ¢ To James Thomson, jun.
<« Stirling, as prmc1pal and John Hervey merchant there, " as security, lomtly
¢ and severally. (Signed) James THOMSON, jun. JOHN Hervev.”
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Dtmng its’ curren'cy i the yéars 1797, 8, 9, 1800, and 1801, vanous pay- No, 22.
‘ments: were“fatle foaccount:s it d bunt ey

" Thomson became embarrassed‘in his aﬂ'airs : and on the 1‘7th August 1803,
applied for: dtidobtained an act of sequestration. - Before the expiry of the ten
months allowed by the bankrupt statute to every creditor to produce his grounds
of debt and sath of verity thereon; Thomson made an-offer’of a composition
of 126, per. pound; of whichhimsklf and Mr. ‘Mayne’of ‘Powis were to.grant
bond for 10s:” His 5wn betitl was tobetaken for the remaining 2s. The offer
was unammously dceepted by the creditors: present; and the bankrupt was dis-
charged. ' The putsuer; hidwever, was. not: present at any ef the meetmgs, and
had not produced his grounds of debt.-

“Thomson madé payment of* £60.°15s. . but it becaine necessary to raise an.
acnotv against Phoison, Ma‘yne, and Harvey, for payment of the balance:

. Thomson 'offered rio defetice. Ma«yn&objeeted tha¢ hisbond of caution made-
him only ‘Hable for ‘a eomposmon, és-om such-dobtsias ave - or-shall be ranked ;**
nowy the debt pursved for is not ramked, ‘andthe document of debt is ex facie pires
scribed. - Before wiy deereet can ga auir agam:t tlzef dqudw (’Maym ) the debt must.
b firoved aainist 1 Fhifmson.” i

-~ "Hervey objected;’ ‘s, That in- respett of’ th.e act 1695 chs 5.'he"is entitled:
to be free. -—2c£ “That the pursuér did-not: give in his claim under the sequestra-.
tion, in consequence > of ‘which he has not'only beén deprived of his dividends,
buthas Allowed-the bankrupt to obt’am a-discharge ond composmon of no miore.
than 12s. in the pound E RN ‘

. The dedision ofi Hérvey s first’ d'efénee only is to. be notlczed: L

A The Lord Tustice-Clerk, OPdmary, (22(1 Feb. 1805) found, ¢ That the
« ground of debt’ pursued on in this case isstruck at by the act 1695, respect‘
« ing the'septennial limitations of cautionary objections.”

During the dependenee of’ thecause before the Lord Ordinary, the defender
Hervey died ; and his heirs and trustees-sisted themselves.

‘The case came before the Innemhouse by petmon and: answer&

Argument of the pursuers, K

The act 1695, €. 5. applies onlyto bond’: or contracts far sums af money, where -
there is a clause of relief in the bond, or where a separate bond " of relief is in-
timated fo the eréditor. Thys statute, béing! correctory of the former law, has
always been subjécted to a rigid mterpretatwn; and hmxted to the precxse cases-.
provnded for by its énactments.’” ' -

Thus it ‘has been determined by numerous decxsxons, that‘ bonds of. corrobo‘
ration and other accessory securities' do not- come under- this act. Dxct voce
\PRESCRIPTION Div. 7. Sect, 2. No. 228. p. 11025,

"So likewise a cautioner in a bond of relief is fiot entitled to the beneﬁt of the-
act, 29th’ July1762, Ewart against Lothian, No. 226. p. 11027; "
~ Neither is a bond of presésitation, nor'a bond ad factum pirestandum included”
init. Dict. voce PREscrIPTION. D1v. 7. Sect. 1, No, 209. p. 11010,
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Likewise, no cautioner has the benefit of the statute but he who is bound
along with the principal in the original bond, and sot he who accedes ex fiont
Jacto—Caves against Spence, No. 221. p. 11020,

‘Thus restricted in its interpretation, the act cannot include 2 causianary ob-
digation in a bill of exchange. ~

1#2, Because in the year 1695 such a document was almost unknown, and
had not obtained any of those privileges which that species of document has,
from the subsequent extension of commerce, obtained. By the act 1681, C. 20.
foreign bills had, from their importance, been privileged in registration and ex-
ecution ; -but i was not till the year 1696, a year after the act now in question
was passed, that inland bills were put in the same situation. According to Sir
George Mackenzie, (Observations on act .1681,) these privileges had been
withheld, “¢ betause, if that bad been allowed, all .debts. had still been consti-
¢ tuted by bills and net by bonds ; and s had been pmwleged by too summary
¢ petitions.”” Inland bills, therefore, could not at that time have been a means
of borrowing money; -and were not-in law-considered to' be either a contract
or bond. They were an unprivileged -and unimpontant document, and could
not have been in the contemplation of the Legislature when the act was framed.

2d, Becausea cintionary-obligation can only be rpnstituted by a writing ac.
companied by the solemnities of the act 1681 ; %)st July, 1772, Crichton and
Dow against Syme, No. 828. p. 17047; November 25, 1782, Wallace against
Wallace, No. 888. p.:17056. In a bill, therefore, which is destitute of these
solemnities, a cautionary obligation cannot be contained. o

8d, Because the naturé, uses, and privileges of a,hdl are altogether incon-
sistent with the constitution of a camxonary obligation ; :and the term cautioner,
to which alone the act is diretted, cannot apply to an acceptor.or indorsee. In

’ “law, a bill is not a bond or:contract, nor is it acknewledged as a mode of bor-

rowing money. . “ A bill is an open letter,.a request, addressed by one person
“ to a second, desiring him to pay a sum of money to.a third, or to any other
“ to whom that third shall order it 'to be paid; or.it-may be payable to the
¢ bearer,” (Jacob’s Law Dict. woce Bill of Exchange.) By law, a bill is des-
tined and created for mercantile convenience'; and for this purpose is invested
with extraordinary privileges. All the acceptors,and ‘indorsees are jointly and
severally liable ; and the-onerous kelder cannot be/met with many of those ob-
jections which might be pleaded against the original creditor, -or any of the
successive indorsees. But to permit, in favour ef an acceptor, an exception
under the act 1695, would be to impede the credit and circulation of bills, and
deprive them of that quahry whxch alone can render them useful in mercanule
affairs.. : -

-In fact, every indorsee is a cautionet, and.is emxtlezd to be reheved by the per-
son from whom he received the indorsation, resro to the drawer.: But it has
never heen maintained that the act 1695 applied:to such 3 case.
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»Bofar as the ct 11695 is »coneemed,at imales ho differemee mm theteds a
rﬂause of rétief in’ thebond or contract,-or ‘there be a’ Sepafﬁe%ond of yehief
initimsted to the creditor. - Now, #, ‘in the present case, the ac&ptam:e ‘hrad
been wnqualified, and a- separztebmrd +of relief had been-intirated-to the-draw.
er, it is'clear that the act of Parliament *could not have- appmed Such-a plea
' could mot have availed against an oneraus indorsee ; “yet, i the act’ ‘apphies 2t
© Ml it must veath this as well as any othér “¢ase, and the ed‘piry of $even years
must have broaght with it a relief from the obligation: - The‘fbeqaent change
of the creditor, arising from indorsatien, and the -prrwikgm granted and re.
quired to render a bill mdorsable shew th'at # 15 ‘not a bomi or eontract in the
sense’of the act.

~ Etery t:redltor, tikewise,’ (who hwnotﬁmpensed “with n) is éntltled ‘to the
" beneficium ovdinis. But alt the acceptorsof a bill arejointly and severally tiable ;
ariti the word mwrmner ‘introduced it the-bill itself tan-serve no other purpose
but o ascertain with ‘more ‘accuracy the ultimate relief of ‘the one atceptor
against the oﬁaer On these pnncrpfes 1he Court have: protveeded in decxdxng
several cases: .

-"Ths, it was amaea that where there ‘were three atcvptors ofa “bill, and
aniottrer person -had, by 2’ ‘separate misive, promised that, in farther serurity,
the'bill should be'paid when demanded, the act 1695 did not apply to this sepa-
rate ‘obligativn, 7th Pec. 1784, Howison agamst Howison, No. 228. p. 11030;

-iSo tikewise i ‘was¥ound that 2 cautionar‘y dbligation could ot be constituted
by ﬁ'i?l “Aheterm ¢aitioner added to “the kubscription of an acteptor was field
e hzm sb‘z/m, and he was found jointly and ‘sev era‘ll‘y hable 2’1th Nnvember
1'758, Gibsan agamst Campbell, No. 11. p. 1406.

““Neither'is there any room for ‘argument on the grmmﬂ rhat a person who
HKas‘mourred only the qualified obhgati‘on of a cautioner, sanriot beisubjected to
the unqualified obligation  of an acceptor. Every person su’bscrxbmg abill or
any other oblxgatlon is presumed to be acquainted with the law by ‘which his
eblagxmm is governed. - : - >

- - Argument of the d‘efender

" Bilsof exchange, ‘both infand “and" forelgn had becore dfﬂﬁtroﬁal lmpbrt-:
ange, apd were known and sustalppd in lawgat a date far previous to the year
1695... Fareggn bills had, »in. the jyear. 1681, been -clathed. with the. prmleges
they at present enjoy; and inlandibills were put in the same situsition .in'the
year 1696, " From this it is- 6bviows, thatin practice their i importance had-been

ackriowledged; and'thieir utility’ discovered ; “and the’ Legistatire, in- ﬁus as in
most; other. £35S, merely obeyea the amecedent dlctates of. pubhc o;nmon

But ;here is evidence from the.decisions. of t»h.e Court, Axhat bitls. had been in.
use as.niwmch eafkepperiod 5 1st Rebi: besﬁ,iﬁmwn against Jmhas.wm NG

p:1186085 Srafr; B. 1. Tit. 11§ 7; 234 July 1829, Lindsay agaivist Gray;:
No ‘12'3 p 15‘43 'I’lhé proper suh_]ecf of"blﬂd‘?g maney‘ and whethér they aré
used a8 a mode of borrowmg money, or transferrmg it from one place to ano-
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ther, js a circumstance altogether contingent and accidental. In daily practice,
the object of a bill is to borrow money; and it was so in the.present instance,
Of-all-the modes of borrowing . money, that by bill comes.the most forcibly
within the intention of the act. The formalities attending the execution of a
bond afford the cautioner time for reflection ; while, in a moment of rashness
and facility, a bill, from its simplicity, is the most lxkely to -be subscribed.
Whether, therefore, the importance‘of the document, its object, or its s1mph-
city be considered, there is no reason for concluding that it was not in the view
of the Legislature. But farther, a bill is a contract. By one writer, it is called
a contract of mutuum ; by another, a contract of mandate ; and by. another it is
said to partake of the nature of both. To what class it belongs is immaterial ;
but it is, in this case, a contract containing, in gremio, a clause of relief. . Stair,

,‘B 1. Tit. 11..§ 7. Bankt. B. 1. Tit, 13. § 1. Ersk. B. 8. Tit. 3. § 25.

That, in a case where the bill has undergone indorsation, and where the bond
of relief is contained in a separate writing, the act 1695 should not apply, is
obvious. A bill is not liable to any objections which do not appear ex Jacie.
But, on the other hand, a bill is liable to every objection appearing on the do-
cumentitself. Now, in this case, the qualified acceptance was on the face of

' _the blll _and every indorsee must have seen that it came within the act 1695.

Accordmgly, a qualification more inconsistent with the nature of a bill, was
sustained-in a case wherein the exclusion of the jus mariti, in a bill taken to a
wxfe, was found to be effectual ; 11th January 1750, Mungel No. 9. p. 5771.

I, however, a cautionary obhgatlon cannot be constituted by bill, the docu--
ment.must be null. =By theact and consent of the drawer himself the obhga-
tion was qualified, and the acceptance would not have been adhibited but upon
that condition. .To hold siry non scripito, so important a condltlon, and to ex-

~tend an obhgatxon beyond the intention and without the consent of the person

by whom it is to be incurred, is inconsistent with the principles of justice *,

* The following cases may not perhaps be unacceptable, and may throw some light on the sub-
ject of this report. They are to be found in a collection of cases in the ferm of a dictionary, made
by the late-Lord Elchies, and, /azely presented to the Advocates’ Library by Sir James Montgo-
mery, Bart. (J. W.)

MSS. Elchies’ Collection, p. 54« woce Bill—A bill drawn upon, and addressed to a father and
son, the father as principal and the son as cautioner, but accepted by both simply, was found null

* gquoad the cautioner, 15th Jan. 1736, Gillespie against Barr.

Ibid. p. 56.—~A bill drawn on one as principal, and other two as cautioners con junctly and see
verally, being paid by and indorsed to the cautioners, recourse sustained against the suceessors of the
principal, 18th June 1742, John Alexander against Scott.

Ibid. p. 61.—Abill accepted by one as principal, and another as cautioner, being suspended by
the cautioner, for that a cautionary obligation could not be created in the form of a bill; the sus-

‘pender, on eath,’ acknowledged that be had wrote the bill ; that he agreed to become cautioner, and
- therefore wrote it in that fotm 3 that .the charger objected to the word cautioner, and that the
. suspender answered, that he would be bound in no other way. First Lord lekerran, and then

the whole Coun, repelled the reason of suspenswn and Drummore (who was in the chan-,) doubt.
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Several of the Judges agreed with the interlocutor of the Lord Ordinary; No. 22,
and expressed their opinion, That what might be. the effect of such a qualified
acceptance in 2 question with indorsees, it was unnecessary to inquire. This
was a question with the drawer, by whose act and consent the acceptance was.
qualified and cautionary. The obligation was distirictly that of a cautioner.
A bill might be evidence of the contract of mutuum as well as a bond or any other
wrmng ; and is one of those obligations incurred in an urgent and momentary
exigence, which it was the humane intention of the statute to limit to seven
years. Where a person has accepted a bill -as cautioner, the obligation must
either be of that nature, or null ; because it is impossible, consistently with jus-
tice, to render an obligation more extensive than the parties themselves have
stipulated. There is no greater anomaly in such a qualified acceptance, than
in an indorsation without recourse, which is frequent in practice.

‘But a majority of the Judges were of a different opinion ; and observed,

A bill is a document of a nature distinct from that of a bond or contract ;
is introduced for different purposes ; and is invested with different privileges.
Its province is in law'considered to be the transference, not the loan of money.
It does not, therefore, come under any of those transactions enumerated in the
act 1695, and to which that act was intended to apply.

With the nature of a bill, a cautionary. obligation is altogether incompatible ;
and in a question with the drawer or creditor, there can be no cautioner. A
party subscribing incurs a joint and several obligation, and is not entitled to the
benefit of discussion. The law, therefore, by, which cautionary obhgatlons are
governed, totally fails in its application to such a case ; neither is any injustice
committed against the acceptor, because every one voluntarily subscribing either
a bill or any other obligation, is presumed to know the legal consequences of
the obligation which he has undertaken.

The following interlocutor was pronounced, 24th June 1808.

« The Lords having resumed consideration of this petition, and advised the
¢ same, with answers thereto, adhere to the interlocutor reclaimed against, in so
¢ far as it repels the defences stated for John Hervey, and decerns; finds the
« respondent entitled to the full expense of extract, but no other expense, and
¢ decern; but remit to the Lord Ordinary to hear parties on the question
¢ against whom the decree shall go out, and to do thereanent as his Lordship

¢ ghall see cause.”

Lord Ordinary, Justice Clerk. Act, John Macfarlan. Alt. Ar, Fletcher.
Jo. Brunton and A. Jaffray, Agents, = ‘ M. Clerk,
J.W. . Fac. Coll. No. 61. p. 226.

«d if being bound as caytioner was a nullity, 27th November 1753, James Campbell against David
beson.-(Tbls newly acquired Collection of Decisions. by Liord Elchies, will be meerted in

Arprynix; Part JheeW. M. M.)
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