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Cmmmnn and GRANncmLm{E‘N of DAvm Lmnsm, agamst Rokawr
“Dorr.

Jaxer LameerTon; having recenred money frorrr her father ‘William Lam-‘

berton,. in trust for that purpose, purchased'a teriement of houses, and took the
disposition, ¢ To and'in favour of the said ‘Willfam- Eamberton; dunng alkthe
« days of his life, and after his decease to the said Janet Lamberton, aIso An
< liferent during all the days of her life, and to the ‘childven ‘already | procre-
« ated or to be procreited “of the marriage between her and Dévid Inn’cfsay,
¢ eqpally among them ‘it fee””’ A clause-was added, ini these ‘wordsi ¢ Asg
 also provxdmg and declarmg, that it shall be in the power bf the said William
* ¢ Lamberton by hxmseIf alofie,” w1fhout consent of the said Tanet Dambertbn,
“ or hxs said | spouse, or their’ fOresalds, to alter’ or innévate the! destination
« coxrtamed in this present dlsposmon, and to sell; burden, or- dispone’ of f,be
« foresaxd subjects, either in‘ whole or in part, to any otler person or personé
by deed under his hand;’ at any time' dui'mg his life, as fully and effectually:
<25 f the'iames- of hi§ saidiwife and daughterhad rot beeri:herein mentioned.*

Wﬂﬁﬁmlamberton died:—Janet took possessiori ‘of the tenemeht ;- andiaf:
ter some yeirs, her husband being then-dead, “she disponed it -to Robert So-
mervxlle, who disponed it to Robert Dott. On the death of Janet Lamberton,
her cthdren and grandchlldren (one child bemg ‘dead and" represented by

ra dchﬂdren,) brought an actloh of declarator and -reduction to establlsh

theit ‘own righit to this terement; and set aside that- of Robert: Dott. s
The interlocutor of the Lord Ordinary was, “ Repels the reasons of reduc-
¢ tion, and assoxlz1es the defender.”

The cause came before'the Innéf-iduse by petition and answers, * /i -

Argument for pursuers.
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15t, It is admitted, that in competitions between the rights of parents and
children, a parent, though ex fzura verborum, only a liferenter, yet is often
found to be fiar. But this has not been found where the parent liferenter is
only an interjected persen bgtweqn thg o,nsxqal pasty and the ulimate fiar.
2dly, In this case, the meanmg -of thé texm Jifexent, in‘the conception of Wil..
liam Lamberton the testator, is quite clear and unequivocal from the clause
which he has added in relation to his own right. Hé reserves to himself, fer
ex/zre;.mm, the right of disposal, pl;mlx anderstanding, that if not so reserved,
it would not have been retained under the term liferent. But he uses the very
same term in the same way in bestowing the right given to his daughter, so
that it must have the same meaning 3 and asthere is no reservation in her fa-
vour, she can have nothing more than a liferent, without any power of dispo-
sal. This clause, therefore, is just equivalent to the use of the term allenarly,
which it was decided in the case of Newlands, 9th July 1794, No. 73. p. 4289.
did restrict the right of a parent to a liferent, in circumstances similar to the
present in all other respects. The principle of that case wag just this, that the
volugtas festateris, where clearly expregsed, myst be. eﬁ'ect,qa[ to restrict the
right of the parent to a liferent, even thoygh the children be nascituri; and
that the principle, that a fee cannot be in fendente, must give way to the will

L ~of the dq:;q,r, where that will is quite unamb;gnogs

‘But in this case the children were not ggsgifuri, . All of them but one were
born, befgpg the deed was, e;;,«;x;qtgc}, s0 that t,b\ere Wﬁ.§ ne legal d,tﬁiculty in vest-
ing the feg in them®. . - T

Argyment for defender, |

.The interpretation of 3 clause dpvmmg hemage to a parent m hferent, and

~ bisor her children in fee, is perfectly establishad. - It is past : all questxon that
" it gives the fee to the parent. For an example ¢ of this rule, it is sufficient to

quote the case of Lillie against Riddle, 4th De,ce;n,ber 1741, No, 56. p. 4267.

This legal interpretation was originally adopted in (;ontradxctlon to the mean-
ing of the festator, apd it would be so still if his meaning could .be supposed
different from it. But in {ryth this cappot mow -be supr§ed The legal
meaning of these words has been sq long fixed, that it. has pecome notorious
and technical, and it cannot now be sypposed that a restator has any other
meaning. In framing a deed, it must be presymed that these terms are used
in the technical sense, as the langyage of deeds, not that of common conver-
sation.

It makes no d;fferense that some of the children were already born. at the
date of the disposition. This is just the common case, where, the .clause is
< to the children procreated or to be procreated,” and it neyer was held o
change the interpretation of that clause.

* There werg sofae specialties alsp ingisted on, bt the Court gli@ngt_pay any regard to them.:
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Nor can the reservation of the full right to this subject to William Lamber-
ton himself, or to the particular form of this reservation, make any difference
in the effect of the disposition to his daughter in liferent, and her children in

fee. Whether this disposition took effect in his favour immediately, or at his

death, was of no consequence ; the form and meaning of it remained the same.
The idea, that the right of the pdrent being interjected between that of the
original party and of the children, must be, on that account, confined toa lifé-

rent, is totally unwarranted by any reason or authority. On the contrary,

this circumstance occurred, and no such effect was given to it, in the cases of

Thomson against Lawson, 4th February 1681, No. 51. p. 4258; that of Frog’s

Children, 25th November, 1735, No. 55, p. 4262; and that of Campbell
 against M*Neil, 14th January 1766, No. 70. p. 4287,

One Judge expressed his opinion, that the words used here were just as
elearly expressive of the testator’s will, that the fee should absolutely #at be in
the parent, as the word allenarly in the case of Newlands, No. 73. p. 4289 ;=
that the clause of revocation, and the use of the words, * during all the days
¢ of her life,” decidedly shewed this. And, therefore, that a decision similar
to that of Newlands should be given in this case. =~

The rest of the Judges thought, that though the decision in the case of

Newlands must now be adhered to, yet that, on the prmclples of that decision,
the fee must in this case be found to be in the parent, since there were not here
clear taxative words excluding her from it.

The Court ¢ Adhered to the interlocutor of the Lord Ordinary.”

Lord Ordinary, Glenlee. Act. Jokm Dickion, Alt. Will. Erskine.
Agents, John Ross and Will. Howieson. Buchanan, Clerk.

M | Fac. Coll. No. 14. p. 40.
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