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ney, which he cannot repay to his employers residing at-a distance ; and, by
doing so, he commits a fraud against his employer, if the law w1ll not allow
him to send it to its real proprietor. By such conduct, the agent himself could
not profit; neither can those who derive right from him, If the creditors seek
equity, they must gwe equity ; they cannot conyert an eqmtable rule to an un-
just purpose. . Lo

The Court adhered

Lord Ordinary, Glenlee.
Agent, Tho. Secotland, W: S.
Agent, W, Molle, W. S.

Act. H. Erskine, Wdlfe-'Mu;‘ra_y.
Alt. Solicitor-General Blair, Forbes.
Clerk, Pringle.

F. Fac. Coll. No. 215. p. 178,

1806. February 28. TuoMsonN’s TrusTEE, Petitioner.

Henry THoMSON, corn-merchant in Newburgh, purchased 200 bolls of
wheat from. James Kinnear, tenant in Lord’scairnie, and 85 bolls from John
Balfour, tenant in Ferneybarns. ‘The wheat was delivered on 5th and 6th June
1804, on ‘the, last of which the money was to be paid. This, however, was not
done. At last, on 11th June, Balfour, who acted also for Kinnear, called again
for the money,  but was obliged to accept of an indorsed bill for £290 in part

payment, for which he granted the followmg letter :

« Mr. Henry Thomson, : “« Ne‘wbm;g/z lltlz June, 1804
¢ I acknowledge to have received from you, George Maclagan’s and Com-

¢ pany, Kirkaldy, bill of #£29 0 O
¢ Off discount, 310 O
o #£286 10 0
¢ For which I promise to be accountable, in the following
¢ manner:
< For myself, #£86 10 ©
¢ For Mr. James Kinnear, Lord’scairnie, 200 0 O

—a£286 10 O
Joun BarLrour.”

¢ And I am, Sir, yours, &c.

On the 14th of June, Henry Thomson stopped payment, and his estate was
sequestrated on the 22d.

The trustee brought a reduction of the preference obtained by Balfour and
Kinnear, concluding for setting aside the right,.and for repetition of the money.

The Lord Ordinary (21st December 1805) pronounced this interlocutor :
¢ Having considered this condescendence, with the answers thereto, and whole
‘ process, and observing that the pursuer does not undertake to prove that the

11 G

No. 24.

No. 25.

In a contract
of sale for

ready money,
payment, by
means of am
indorsation te
a bill of ex-
change, a few
days after the
bargain, and
within sixty
days of bank-
ruptcy, can-
not be redu-
ced by the

other credis

tors.



46 BANKRUPT. [ArpEnDix, ParT I,

No, 25; e sale'of the whedt was atherwise conditioned than s a réady:money tramsac-
“ tion, iff the: commen acceptation armtong imerchanits of that ferm, or that pay-
“wient wasotlierwisedhade than usuaﬁyta’kes placeinsuch trznsactxo:m, which are
“ ¢steemed sales for ready’ money, ‘though actual delivery of ‘the eash, or a
« negotiable fioté; bé'a short tittie subsequent fo the delivery of the goods sold,
“ or that payment was not bond fide made and received ; sustains the defencés,
< assoilzies the defenders, and decerns, but finds no expetises die®* * ©
To this judgment the Court adhered, by refusmg 3 petmen ‘without answers.

* Lord Or&m:ﬂy, Meaidowbank. . - ' For Petatwner, D Daugla:
-Agents,-R. .and M. Hill, W. §. “Clérk, Home.
Foooooo sl Fac. Coll. No. 240. o, 540,
- 1807. Marc/z 4. MAITLAND agam:t HOFPMAN

No. 26&‘ RS : A '
l}m‘“m Wiaaw MAmlmm bemma awriedltorfuff Fames: M'adand, merdxzmc I
;‘Pmy ioed New-Forkyin the-sui of /11140 dollars with intersst fron t6th Divember 1765,
in-America.' goriferm, tova boddt ‘dnid obiligation exeeutedaw hiv fvidwr on2dth’ Decembes
gﬁmﬁ 1198, . James ‘had property. to a coniderablle o it this countzy ; and in
used in shiv” - greemrto tecover piriient; William: rdigedtn adtion before this Gaurt, and ased
:;’;*’:zwg‘fzﬁ arrestments (24th February 1802)- on'dhe defiéridétice, in' the hands of one of
date; ‘thowgh James’s debtors. ‘Of this debt he (23d.June) obtained decree, and then msed
g:g:;;‘h?’ " -a_piidedss of Forbhcoming weaihst the common debtor. - i
avignmens. ~ (iiesls aﬁ'mgs;hrﬁmmshaevmg becdme deranged, a: commwmm of bank- ‘

. "fuptoy wisi¥sued against him (2d February 1802.) On the 5th, lie was declared a

‘ ‘bankrupt; and on:the 2d March, an assignment under the commission of
baa-kmpeey»avas executed in favour of Martin Hoffman, who claimed right to’
Al Jarned®s é&'ects, in virtue of this title.

In consequence of: thig dompetitidn %fﬁﬂkfﬁepoi‘mﬁhg Yoas'dalsed, n which
(29th November 1803) the Lord Ordinary preferred ¢ Martin Hoffmah as-
signee to the éﬁ'ec‘ts afid 3 estate of James Maltland /znma laco, upon the fund in
medza e :

© Vofligm: Mardand'reclmmed and

Pléﬁdé& i NWrhatever judicial powers of managerrfénf may be “conmmitted to
persons qctmg under a commission of bankruptcy, the debtor himgelf is held
to be in no respett denuded of his property, by the i 1ssumg of a commmsron to
ascertain his bankruptcy, nor previous to the deed of asmgnment Beurg executed.
Al thae precedes thie completion of this d‘e*eé 1 2 mere lien nﬁpoéed by law on-
whate\fewpropei*ty of the debtor may" be’ Within the Juribdtcﬁdn 'of 'the court
froth which the commission is xssued Jacob’s Law I}létlona‘ry, wvoce BANK-
rupt; Blackstone’s Commentary, B:'2.C. 31. § 4. AR’ aésxgnment which

divests the debtor of his-whele propertv oucht to-have effect given'to it in every



