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It is equally incompetent in a court of law; to’ foundf ar drgurent ‘upon ah
alleged breach of confidénce in the receiveriof these ‘letters; which resolves.it-
self altogether into a questxon of morality. Whoever intrusts any secret, or
makes any communication to another, commits himself i some mheasure to the
discretion of his friend, and he can never hope, by rﬁeans of a sucpensmn and
interdict, to prevent -him from tellmg the'secret.: Lo '

But farther, theré is no such- ‘thing 48" literdry property at common:iaw ;
and, as the letters in question are not proteéted by the act of Queen: ‘Anne,
the suspenders cannot pretend to any excluswe prmlege of pubhshmg the cor-
respondence.

The Lords (May 17, 1804-), “ havxng adwsed the informations for the partles,
< continue the interdict, declare the same to be perpetual, and decem. * The
heirs 'of Burns were also found entitled to expenses; + + - URRRI A8

And a reclaiming petmon agamst this’ mterlocutof was- refused mthout
answers. : S

There was little ‘difference of opmion lupon the Bench. The ground ‘upon
which the Court seemed to-pronolineé the decision-was; That the communica-
tion in letters is always made under the nﬁphed “cotifidence ‘that they. shall not
be published without the consent ‘of the writer, 'and that the representatives of
Burns had a sufficient iriterest, for the: vmdxcauon of hxs hterary character, to

restrain this publxcatlon. S
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- CaperL and Davies, and Another, agatmt ROBERTSON.

In the year 1793, a new edition of the Poems of Burns was pubhshed by
Cadell and Davies, booksellers in London, and William Creech, bookseller in
Edinburgh; to whom Burns had conveyed the property of that volume of
poems which he first published in 1787, with such additions to it as he might
afterward make. Upon this occasion, the author furnished twenty additional
poems, which were inserted in the new edition.  Burns died in 1796 ;—so
that the exclusive privilege of publishing the original poems expired in 1801 :
but with regard to the additional poemis, continued till 1807. These last poems
were not entered at Stationers> Hall, in terms of the 8th of Queen Anne; but
the original volume of poems was regularly entered.

In 1802, when the exclusive prmlege had expired, so far as regarded the
original volume, James Robertson, printer in Edinburgh, published a small
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edition of the.Pogins uf Barns ;o whidk he cogiyxﬂiended thése’poems whxch

had been furnished by the author for the edition of 1793. -

.. Upaon this, #Cadellrand Davies; and Creech, appliedy by a bill of suspenston,
for» an inté#dict ; .and at:ghersamestime raised an action-against Robertson, for
damages, on account of ;ami. infringement upon theis -property,” by publishing
theée *ad’du;roxfal poe'm*s = 'Rhe‘Jbiﬂiof "suépehsiori was' passéd cbnjoined with

Pleaded The statufeviof Queen Anne {s an: um’vm‘sa&‘and uncondn:tonal pa-
sent of exclusive privilege; ini fayour of authors and-their assignees; for a cer-
tain term of ‘years: -: The entry:it Stationers’ Hall is not tiecessary for the con-
stitution: of the right; butiismepely & condition of ortepatticilar remedy pro-
vided.in the'event of its:iolaron] viz, an action foripenalties-and: forfeitures.
The preamble of the act beard]stlalt ftiwas o' starvité for the-encotiragement of
learning, by giving to aathors 4: hgh& in’ their works gftéﬁ’ynbln:ﬁtmn 5 .andfor
this - purpose the Liégislature tiiade two distinct provx’sidixé’ it thé first place,
it declared, in absolure’'and ingirlified terms, that the ¥uthor'should have the
exclusive: prwilége of - printing his own: ‘worké for fourteeny yeard from the'date
of thedpublication; and for a sécont-terri'of the'ifke dubiffon; ¥ he should'sur-
vivdrehie first, "And, in the sécontbplace; with a'vibw-6f Busrding ‘this right
still ‘thore: swongly, the- Legxslarure held"out 4'fewatt¥ to Tnforthers, to give
notice of the! prmtmg of dny pirasiéal édition, by the imposition of forfeitures
anid ‘penalties:  But as these pehilt?és are déclabed t0 attach before the offence
has gone the length of ‘publication; it 1§ 'provided, that they fike place only

where care has been takeii to intimiate to the'world the authop’s exclusive right’

by entry upon the pubhc Fecords ht Stationers” Hall; so a§' to infer malz fides
against the contravener. - - If this«dct of Quéén’ Arine had' gone no farther than
the first enactment, vesting-ari’exclusivé right in an anthor and his assignees,
there e4n be'fio doubt’ that’ thiy ight of property’ wo'u’xd Kave been’ rotected
by the crdinaty remedies of faw, dnd thiat' the authior muis¢ Kve’bedeh entitled
to an action of’ d&mages, if it should’ be vto!ated “The'® objécf of ‘the ‘second
branich of the statuté is'not t& take'away -4ny of those Seciirities which the au-
thor- has against centravention by theé nature of his’ r?ghf biit to Strerrgthen it
with' additinal steirities; and as the’ condition of éim‘y it! Stationers” Hall
.apphies oty 16 that brahch:of ‘the' ‘statute-in which: t%é"p‘éﬁa‘&ies are enacted,
it does not in the least impairthe tomitnon- Vv reme&i‘és for infrmgemént of
thie"exchusive’ brfﬁlége cteated by the first part of the statute. '

In a’ question'updn the construction of a British statufe, the decisions of the
Courts of England may be regarded as precedents, especially as it is of impor-
tance to'have ai" unifsrm mtarpretatlon tbroughout ‘the islind. Accordingly,
it has fong been the prevailing opinion in Enghnﬁ ‘that entry at' Stationers’
Hall is o‘n}y hecessary to authorise. the penalties, and’fhat an ordinary action
of damages s at ahy rate competent; ‘Tonson agamst Coﬂms, 1.”Blackstone’s
Rep. 830°; Miller against “Laylor, Burr. 4. 2380 :And the point was expt*essly

No. &.
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No. 5, so decided, Beckfordw Hood, 11th May 1798 7. Term Rep ng 's Bencb
620. RIS N s

Answered : therary property has no existence; at comnian law, and wafto-
gether the creature of statute ;; Midwinter against- Hamilton, 7th’ Fdne 1748,
No. 1. p. 8295 ; Hinton against Donaldson,.28th July 1778, No. 2. p- 88075
Cadell against- Anderson, 17th-July- 2787, No. 6, p. 8310 ; Glark against Bell,
29th February 1804, No. 8i supira; Donaldson against- Becket, House of
Lords, February 1774, See Burr. Rep. vol. iv. p- 2408, for a full account of
the decision of the House of Lords, and the opinions of the Judges. - The ex-
clusive right of an author to his ‘works after publication, rests; centirely on the
statute of Queen Anne,.and therefore can only be sustained if he comply with
all the requisites prescribed by thatact af Parl;ament. One of these i is, _that
the work beregularly entered at, Stationers’ Hall.: -

‘The. pursuers have endeayoured to. divide this statute mto two dxstmct parts,
and because the condition of the_ entry at Stationers’ 'Hall happens to be men-
tioned at the end of the act of Parliament, they hold, that it refers anly to the
latter branch of the enactment. But there is no foundation for aay such mode
of mterpretatxon 5 and i 1t is clear from the terms of the stzatute, that the pre.
the Leglslature._ Itis an unfzur que of mterpretatxon to divide a. law mto dxf-
ferent parts, or to select particular sentences in an act of Parliament, with
the view of drawing general inferences.. It is.only from the whole act, taken
altogether, that an accurate notion of i ;ts‘l‘m‘po‘rt» c{an_fo\cgscertamed , :

There seems no reason for holding an entry at Stationers’ Hall to apply only
to the penalties, upon the ground of imputing a greater degree of mala fides
to the printer, to justify such a conclusion against him ; for the conclusion of
damages may be followed with much more severe consequences than of the pe-
nalties ; and therefore, it is so much the more necessary, that the act of publica-
tion should be known. Unless the terms of the act be complied with, no right
is vested, and, of course, no action of damages can be competent. .

But, even “supposing the publication had been regularly entered, as there
existed no common law nght, antecedent to the statute, no other remedy is
competent than that which is prescribed by the statute, which is pains and for.
feitures. An action of damages is not authorised by the act, nor was any such
remedy demanded, and therefore none is competent. '

The Lords (May 16th, 1804) in the suspension, recalled the mterdlct, and
found the letters orderly proceeded ; and in the action of damages, assoilzied
the defender. .

And, upon advxsxng a reclalmmg petition, with answers, their Lordships, by
a great majority, adhered to this interlocutor.

Two of the Judges were for sustaining the action of damages, upon the no-
tion, that the provision in the act of Parliament, requiring entry at Stationers’
Hall, applied only to the penalties and forfeitures, and also because it seemed
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to be highly expedient, that the same mode of interpretation should be adopted
in this country which had been received in England, since this was a species of
property which must be the same in either country. But the majority of the
Court held, that the right of authors was created by this statute, not absolutely,
but under certain conditions ; that these conditions had not been comphed with

“in this instance; that the case of Midwinter in 1748, and of Hinten in 1778,
where the doctrine of literary property underwent the most solemn and delibe-
rate discussion, must be held as precedents, which ought not now to be con-
troverted, especially after having been so strongly sanctioned by the decision of
the House of Lords in the case of Donaldson and Becket. It was observed,
that the Court of King’s Bench, in the late case of Beckford, seem to have re.
verted, in a great measure, to the old doctrine of hterary property at common
law. But, however desirable it might be, that uniformity of opinion should take

place, the majority of the Judges could see no good reason why they should de-
part from the principles which they have hitherto followed in all such cases,
even if they should think themselves at liberty to throw aside the judgment of
the House of Lords, which, in its real import, they conceived to be adverse to
the judgment thus given in the Court of King’s Bench.

Lord Ordinary, Glenlee. Act., Solicitor-General Blair, Bell. Agent, T\ Magners, W, Ss
Alt. Fletcker. Agent, Geoo Yool Cleck, Mackenzie.

: /
J. ‘ \ Fac. Coll. No, 191. fi. 428 .

62D

No: 5.



