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Objection,
that amilland
multures
making part
of the valua-
tion can have
no share of
the common-
ty, repelled.

6 COMMONTY. [Arrewpix, Part L
| .which sptitled,it.to the, most liberal constructions;.:and:mpon these principles it

fﬂPPeﬂWdJ ta haye been. the iatentiofilof the law, toauthorise the: division of all
«commonues,mssgssedby different (persons;:and. that'witheut distinction, whether
they had only;xights-of common property, or; where some; of those mterested
had enly. rights of servxtuﬂe. T T S VLN PP SRR
At the time of passing: ths:;statete,,the legtslature c@uld ot be xgnoram of
the-state of theicountry, and, that mast.of the capynpatias then in. contemplation
were burdened with,. sergltudes ;,/s0.that when it was meaat;tq provide a rémedy
against a national grievance, it could not be presumed that cqmmonties loaded
with ‘rxghts of servitude should be exempted from the general.rule, the reason
fgr awthons;gg a diyision. applymg to the one case, eq\;all.y as:to.the other. -

: Ta, gopsqwte 3 commenty. in,the pcceptation of law, it was sufficient that the
yse:of the, suby;ct was. common'; -and. as thestatute aptherised the divisioniof all

commenties, those :belonging to the King and, Royal. Burghs:alone- excepted
npne else were excluded 3 and hence those having . a common use, ory m the
aqs!;,spe_c,!ﬁ@a,n;omi thac i .m.tel‘eﬁt ) ,,Davxﬁsmbe;w;x,t thf’.ﬁﬁhﬁ?’!ﬂg .nghts‘ of com-
mon;property, and, those having only, rights. of servitude, had been, ajsthorised
by the Couxt.,81st Jan.. 1724, Hog,of Harcarse against Earl.of Home, Ng; 2
Pr: 2462, ,8d June. 1748, Sir. George Stewart : agamst Mackenzxe of Delvm,
NO. lQ.p 24‘76- VR DT ,;x,f s ey s

The petition was refused wuhout answers.. - oo
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1804 fgpruary 10.. ‘SMALL ogainst FERGUSsON and. Q't,he}s.

41N the process of division of the commonty of Balmacrughie, lt was ob]ected
t.o the clalm of Patrlck Small of Kindrogan, advocate, one of the propnetors of
;he harony, that the valued rent upon which he founded his claim to a propor-
tion of, the c,ommonty, was partly composed of the mlll of Pltkermuck which,
though valued in‘the cess-books, did not entitle h1m to any share of the com-
monty. The Lord Ordmary, “ in respect it appears from the pursuer Mr.
€ Small’s tltle-deeds, that he is vested in the town and lands of Milltown and
e P],fklermuck with the mill and mill-lands thereof, with multures, knaveship,
“'and sequels of the same, and other pertlnents thereln mentxoned and also
iz thh tlae rest ‘of the town and lands of Easter Pltkermuck ;, and that it is

« averred, anq not demed that he and his predecessors, being possessed of all

< these sub;ects, have regularly paid cess and public bure]ens on a valuation of
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¢ 88172 11:38, 044 being: the: aniowntiof threet articles: stated i the valuation.:
« books. of the ‘county, for the purbued’s:father’s: propersy; though shortly en.
s tered under the names of Pitkirmusk; mill of 'ditts,  ind #Wester ditts, ‘are ‘pro-
«: perly aseribable to the said lands, the property of the:pursuer ; Therefore
“ repels the objections; and: sustaitis: the: pursuer 's right dnd title to get a share
*in’ the division of the commonty in question; in:propottioito the said sum of
¢ 3@178:13s. 4d. -beingf the.amgunt:of thelsaid three atticlés of valuation stated
to him in'the:cess or valuation-beoks ofithe:tounty . liv L. |

Neil Ferguswn of . Woodhilland others - having: mﬁerestfﬁn ‘the commonty,
ptesénted a patition to the Court:agaihst;this interlocutor 3-and.

<Pleaded: ‘If the divisibni-isito.be’ regulaxed by possessiom, a tmll,fwhxch can-
noti exercise any -act:bf, posseasiony either by pisturage; or by casting: feal and
divot; has'no title to a shave of a/gominority. : The interest of parties is gener-
ally ascertained by the number of cattle that the dominant: tenerhaxt .&an. main-
taifr in winter, but a mill isateherient which ¢annot maintain cattle, and which
has no dceasion:to cast féal:and divot, those thirled :toi it being bound to- keep
it-in repair.« If, again, the:division is' to be regulited by the valuation' of the
riill, a8 stated in the: cess-bdoks, /it will be:entitled to'a great proportion of the
whole commhonty belonging to a large:tract. of country The mill is an estate
created by the sucken, and it would be most unjust to make this estate of their
owa creation for a particular purpose,-the means of deprxvmg the adjacent pro-

prietors of .2 part of their property. Suppose the proprietors had purchased
their right of. thirlage, it could never be maintained that the thirlage, so extin-
uished, could compete with all their own lands in the division of a commonty.

The statute for the abohnon of thirlage, shews that a mill cannot be consider-
ed as having any interest in a commonty, both because nothing is appointed to
be valued, except the multures, and because when the multures are sold, the
valuation which arose from them does not remain attached to the mil, but.is
united with the valuation.of the lands from which the multures originally issued.
A proprletor of a fishing is not entitled to a share of a commonty’ proportioned
to the vaiuétion ‘of “his fishing ; -and still less is the proprletor of a-mill, inde-
pendeﬁt of the lands atfached toit. The cumulo valuation of'the mill ‘and mill
lands ought therefore to'be separated, and a portion of the common corres-'
pondlng to the lands othy, should be allotted." -

HAnswered : The statute for the division ‘of commonties decIares, ¢ 'That the)
< interest of the heritors having right to the said commonties, shall be estimated
« jccording to the valuations of their respective lands.and properties.” . The
oneét §f-the’ enactnient was to ‘preclude all such discussions'as are here attempt-

d" b‘y"eéta'ﬁhshmg a posuwe rule to be applied in all cases-and circumstances.

ut, 5f this yiaé deemed-expedlént‘at the time of the enactnient, so recently after -

the valuatxon of the lands in Scotland, and when the evidence on which: they
prdcée‘aéd mxg'ht have beén extant, it is of much more consequence to adhere
to the rule sow; for the matter would be petfectly inextricable, if it were neces-
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‘Mode of di-

viding amoss.
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sany #0,go iBto an iBguiry, ioevery cdse,ointa the stuation of lands at she time
they were valued. - Aceoudingly, the ntle of dividing by, the malumau,m,ffor
the pest reasons; been held fivad and wnaléerable..

Bust, supposing such a discrssiqn: were competeirt, ﬁere isf mzy reeson. to
think that o part of the valuation af che mil of Pitkermuack wasattached ¢o the
mill or multares,;but that it pught fo. b adcribed to dands which sbust have
been then: possessed by the mill, ‘and: which. at: present belimig ito its;prapridsor.
When the general valudfion toak place,-it wis. intended to select these sibjects
only whicl could bear the burden of tagation at afl times ; and, as multutesare
merely an incunibrance.on property, and might be extinguished by the nega~
tive prescraption.or otlerwise;, they mere seldom included in the vahiation, ¢x-
cept when they were wery .comsiderable, but in this case,ithey must at that time
have been wenyinsigrificant.” The valuation clearly applies to dtedamlsaitaﬁhﬂd
to the mill, :and mot:to the machine itself.

‘The statute dor the abolition of thirlage affords no argumem, bath. because it
had no view teo the division of commoaties, ‘and was intended merely to ascer-
tain the commutation equivalent to the right of thirlage; and, instead of -the
valuation :passing; from the owner .of the mill to the owner of the lgads, it:is
expressly provided, that the:situation of parties as to the land-tax and other pub-
lic burdens shall resain as before.

Upon adwising the petition mth amswers, the Cowt adhered » o

Tord Ordinary Justice Clesk. Act. Ross. o Agent, Hames Reag.
Adt. Craigic: - : Agent; Jﬂs Lmdlanv, w. 8 . Cietk, Home,
S . Fas Coll. No. 144/1324.

1804, Moy 17. ' ’
S CAMPBELL against Lorp thchAs and O!hers.

ARC!HBA,LD CameBELL of Biyxheswoed saised & pmcess of dwxsmn of the -
mo,ss‘of Dargavell or Inchinnan, under the act 1695, in which Lerd Douglas
and cextain other adjacent, heritors were called as defenders. The object of
this action was to have the moss divided according te the respective valua-
tions of the lands and properties adjacent, as-laid dews in the act of Parlia-
A counter action of declarator and division was brought at the instance of
Lord Douglas, and the other heritors, to- have it found that this moss wis Ret
such 2 eommen property in the sense of the statute as to be divisible according
to the valuation, and that it sheuld be divided aceerding ¢o the front uf the
surrounding propesties.

The Lord Ordinary conjoined the actions, and allewed bath parties a proof
of the manner in which the wmossin question had been possessed, and, in ge-



