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legacies, he bequeaied a clock, and XS to buy mearnings, to Rase; and
XS for the ean purpose to Alerander Tiiaiy, the writer of -he deed. He

left the residue of his fortune to his widow..
Ross and T=iry were the instrumentary witnesses.
Anne lagramt and others, the nearest of kin of Williasmi Ellis, brought a re-

4eion of the dasd, hir alas, on the ground that the instrumentary witnesses

were legatees, and one of them an executor, contending that no person inter-

"aed ia deed cza be a witnessin support of it ; Ers B. . Tit. !. 527.
Answered* Trifling marks of respect shewn to instrumentary witnesses

cannot affect the-validity of adeed. Besides, as they meey attest the granter's

subscription, the usual objections, whether of fierestord4jpropisquty, danot

apply to them D. Lib. 2. '.I. L. 20. 8th Mirch i68sv'Grahase against

Marquis of MotrosesNo.a 1. p. 16887; Sad Novenmer k708, Sya and Scot

against Donaldson, No. 119. p. 16891; Falconer against Arbuthnot, No. 24.

p. 16I82; .19thDecember 1786, Scott agaimtaerhiU, No. Q4. p.,16779.
Atall eyesis, the objectid' could reach only the validity of the legacies and

amhiation of Ross 'is ecutor, but could son affect the interest of third

parties.
The Lord Ordinary .reltd she risasons of reduction.

he*ard~, ,ap(1 n advsiija perkion wkhanswars, unanimoustydkred.

D. P.

180141 Februay 6.

For the Pursuer, LeasdE. .

Fac. Coll. 1N. 211. J. 482.

JAuas Miany anid Attorney, agiwae Jan Albei.

it 1777, John Rowi encoMaed two sepatatedispeitiaia, ly which he coR.
veyed one half of the lans f 1Malsi4e to John Howie, his nephew, but who

w" adhis heielaw ; and the other half t James Merry, a distant relation

by allitt ,i'be disposer reserved the lifent of the whole to himself, and

The diapokillo in favour of Jimes Merry, was leposited by Mary Smith in
the hands of David Cochrane.

On the 6th January 1785, John Howie senior executed a new settlement, by
which, without formally revoking the two former dispositions, he conveyed
the whole lands of Malside, after his ow and lis wife's death, in favour of
John -Howiethe formae disponw of E half of them.

John HQwisdaior died bn the ath January 1785, two days after the execa-
tion of this deed.

No. 2.
strumentary
witnlesses
were legatees
for small
sumsandthat
one of them
was also one
of the execu-
tors named in
it; repelled.

No. 3.
A disposition
merti causa
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vitiation in
its date,

WRIM

AL. 1Wause



No. . A considerable time after his death, his widow got back from David Coch-
rane the disposition in favour of James Merry which she probably destroyed,
as it never afterward appeared.

She also, soon after her husband's death, renounced her liferent right;,
and John Howie junior, in virtue of the disposition 1785, entered into
possession of the lands, continued it for several years, 'and was infeft in
1790.

It was discovered, howevbr, that the;date of this disposition bad, by means
of anerasure, been altered in a different hand-writing, from .6th -January 1785
to 6th November 1784. At what time this vitiation was made did not very
clearly appear; neither was it distinctly established by whom-it was made, or
whether John Howie junior had had any participation in the fraud; but there
were strong grounds for suspecting, that it had been suggested and carried in-
to execution by the notary whom Howie had employed to infeft him on the
disposition, and who was a person of infamous charatter. It was also fully
made out that Howie thought the deed 1785 cgallengeable on the head of
death-bed, not being aware, that the heir's right of challenge vas excluded by
the two former dispositions. And this made it not improbable, that the vitia-
tion had been made for the purpose of eluding that objection.

On the supposition that this disposition was void, James Merry, in virtne of
the disposition 1777 in his favour, which had never been revoked, was en.
titled to one half of the laid§i; and having learned the circumstances above
detailed, he resolved to institute a reduction of the disposition 1785, both on
the ground of the vitiation, and of the granter's having been in a state of com-
plete mental imbecility when it was granted.

After obtaining a decree proving the tenor of the disposition :1777 in his.
favour, he accordingly instituted the reduction; but not having been so suc-
cessful as he expected investablishing the granter's inbecility; he rested his
plea on the vitiation of the date of the disposition, contending, that the date
being an essential part of the deed, an ex poit facto alteration of it, especially if
it could not be traced to any innocent cause, must be fatal to- the settlement;
1429, C. l Is, and Mackenzie's Observationt on it; Balfour's Practics,
p. 368s.3 b.382. C. 5. and 384. 19. Stair,, B. 4. Tit. 42. 519. Ersk. B. 3.
Tit. 2. 5 20. 29th March 1626, Keith, No. 20. p. 12271oth February
3636, Edmiston, No. 344. p. 17062; 22d November 1671, Pitillo, No. 24.
p. 12281; 1st July 1796, Murchie, No. 55. p. 1458; 4 Termly Reports,
p. 430. Master versus Millar.

The defender, on the other hand, contended,
1s, A date is not essential to a conveyance of beritage; Stair, B. 2. Tit. s.

514. and 16. B. s. Tit. 2. J 3. Bankton, B. s- Tic. 4., 2. and 4. Erskine,
1. 2. Tit. 2. 5 18., Ross on Conveyancing, vWce Testing clause; 21st July
1711, Ogilvy, No. 123. p. 16896; Blackstone, vol. 2. pp. 295. 304. 308. 381.
and 502. And it is only where the alteration is made on a material part of
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the deed, that it is rendeied void; Stair, B. 4. Tit. 42. S19I 1th Deteiber No. 3.
1621, Hamilton, No. 157. p. 189V39 4th December 1629, Wfhath, No. 172.

p. 6749; 14th Deceinber 1627, Hepburn, No. 2. p.,12273; rath March

1758,Durie, No. 175. p.T4996; lrMarch, 1 760, Lockhart, No. 176. p.1693 9 ;

Coke's Reports, p. 66. Goddard's Case, p."825. H. Pigot's Case; 3acon's

Abridgmint,'vol. 5. p.i59.vol. 7. pp. 299. 806, 307, 308, S09, 310. 540.
842. S49.

2dly, Atasy rateas the words of the date, Seventeenhundred and eighty
~resain entire and unvitiated ithe deed infivdur of the defender

must have been postrior, and so preferable to the dispos ion 1777, founded
on by the pursuer.

Lastly, There is every reason to suppose that the date wab iot vitiated at
the time of thegranter's death, and thereisnougroundfoanpecting .far less

any evidenciethat the vitiation was doniby the defender, a witly his privity;

and to annuk the deed under these circumstances, would isordaly be-atended.
-with-mch' hardship to the defender, but might also open adootion'othereot-
tIasions to very gross frauds. L Persons in the pursuer's situation might be

tempted, either by themselves or their agents, to get' hold of deeds to their
prejudice, and vitiate themr; fforhe very ppose of getting them afterward

After a hearing in presence, the Lords thinking the vitiation of the date

antihapstq le objection to ihe deed, " sustained the reasons of reduc-

A reclainiing petition fa the defender was refused, without answea* 27th
February ;) afld, a' secof'd reclaiming petition was (15th May 1801) refuaed as

incomnpeiit

L4od iagr Armadak! Act. .So1itosGee fair W. .rdint
Alt. H. Ers ie, Hggaff Clrk, Couheus.

R. D. ' ac. Coil.' rdp)ft:1s.p s

**,Thisjudgmentwas appealed,TheHouseof Lords% (17th March 1806,)

Ownstaun agd ADJUGED, That the appeal be dismissed, and the interlocu.

tors complained of be affirmed.

1801. February 24. RONALso DICKSON h SYME.

Tils objecton to an histrument f hide t 'tbi tet d the notary No.

bore the istrument to have ben ie th ad o aibher, klithdh

thi ate andnames d the P'rocuror, ba lie, anidd tie d writ
the noiary himself, was repelled. '

*. This case is No. 7. APPENDIX, PART 1. ve TAILZIE.
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