APPENDIX

" PART L

WITNESS.

1800, Nevember 15.  ANDREW MacDowALL against Jony Keriv,
Joun Gornown, at purchasing some cattle from Andrew Macdowall, deliygred
10 him a letter, bearing to be subsaribed by John Kelly, gnagantecing the price.

- Macdewall having brought an action for payment against Gerden and Kelly,
‘b;:fpre the Stewart of Kirkcudbright, decree in absence was. obtained  against
the former; but Kelly contended, that the letter was a fgrgggy ; and.a proof
having been allowed, the pursuer proposed to adduce the s;stpr and vgcknpw-
ledged natura] son of John Gerdon to prove that it was genuine. ., .

The admissibility of both having been objected to by Kel}y, the, Stewa,rd re,-
pgllgd the abijection to the son, and resenved ppn§1d¢ratm gf gbq opjgc;;og ;9
the sister till she shopld be adduced. -

_ Anadvogation having been Passed, the Lord Qﬂbﬂﬂv arsmatted ths cause
. :m/z{mtpr to the Stewart, ¢ 1;; respect the interest of John Gordon is not in -

¢ question, either in a civil v1ew, seeing decree has already gone agamst him
¢ as principal debtor, and it is of no gonsequence to him, whatever it may be
¢to the resppndan: (Macdpwa,ll) that the representer (Kelly) qhou}gl be found
¢ habk 25 cautioner or guarantee ; por in 3 crimingl view, seeing no criminal
¢ action has heen brought against him ; and found, that ewen lawful relations

¢ standmg vmh;n the pmhxbxted degrees to Gprdonx, are cqmpetqnt thncsses"

¢ in this cage)” .

In a petition, Kelly -

* Pleaded ;. Gardon has ev;dently a mateml umerest m{h,e pgust;, a8 the re-
sult of it, if against him, will destroy his character, and yerhap,(i pave ;hg way
for a griminal prgsecut;on Then;e is, therefore, the same .rqom for appreghen-
sxpn of parna‘hty of ;he witpesses.in his favonr 3s if they. had bggn adduced by
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himself. : The obJecnon against theadm:ssxbxhty -of his sister is therefore clear 3
and- although, in a legal view, a natural son is to be held to be filius nullius,
there may be'the same reason, from his feelings of natural affection, to ap-
prehend; unfaxretestzmonvg-and the spme -metus; tm;;um, as in the case of law-
ful offspring, Ersk. B: 4.Tit. 2. § 24, + " :

Observed on the Bench : The decision of the House of Lords in the case of
Hay Marshall has put an end to the objection of metus perjurii, and the ob-
jection of relation does not apply to the present case, where the witnesses are
not related to either of the parties, but to a third person. (No. 212.p.16787.)

'The Lords, by a narrow majority, refused the petition without answers.

Lord Ordinary, Hermand. _ For the Petitioner, Thomson. Cletk, Menzies.

,D,-V D. Fac. Coll. No. 194. fi. 447.

1800.° D-réeni_lzér 2. JeaN FARQUHARSON against, ALEXANDER ANDERSON.

~‘In-am actién-of declarator of ‘marriage, with an alternative: conclusion -for
d m‘ages ‘off acdount of seduétion, brought by Jean' Farquharson against Alex-
ander Arfderson, 2’ proof- was allowed by the Commissaries'to both parties, in
thie course of which the foﬂowmg objectrons ‘Wwére- stated to: the admlssxblhty of :
‘mtnesses ‘adduced by the defender.

71" The-déferider had | given John Forbes a copy of part of the proof which
had been led in the cause, whrch he read to his sisters ‘Ann and- Isobel 5 both
of whori had conversed ‘with- dlfferent persons on the subject of it ; and ‘one
of them had mefitioniéd the Circumstarice of her’ having heard some parts of
the proof read, in a letter to one of her friends. - Mr. Forbes ‘also admitted
upon ofth), that at the nmé when he read- the 'depositions to his sisters; he had
heard it rumoured that one of them was. to be called as a witness in the
catse. ‘ S
On these facts: t’he pui'suer ob]ected to the’ MISS Forbeses, on the ground
that' the “wilful' communication to one witness of “what another has sworn, is
an insuperable bar to the admissibility of the former’; Hales’ Pleas of the
Crown, vol. 2, p: 280. ; January 1741, Geddes, No. 166 p. 16744

“Answered : No dlrect authority can be produced in éuipport of ‘the objec.
tion. ts validity depends on the animus of the party in showing ‘the proof;
and it does not appear that the defender intended ‘that it should have’ been

seen by the Miss Forbeses. Besides, having’ been -read to them merely asa
matter of amusement, it can have no effect on ‘their’ 'Eestxmony

The Commissaries refused to examine ‘the witnesses’; but the defender
having complained by bill of advocation, the Lord Ordmary (Justice-Clerk
Eskgrove) ¢ remitted to the Commissary to examine the Miss Forbeses, under



