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1800. Novmber | : ‘ . .., No.g.
' MARY Sco'rr aﬁd‘ Ronn'r Arrcmson, agam.rt DAVID KYLJ;. - A person -,
" having pur.

chased.a.

BY a mmute of sale, dated xgth March 1798, Mary Scott and her hus- house, on

band Robert Aitchison, agreed to sell to David Kyle, a tenement of houses. condition,

“that if the

in the town of Melrose. - The price was L. goc, and the sale was to be price was not
held as having been concluded on-the 24th February preceding. The obli. psidbya

‘particular

gation by the purchaser as te the payment of the price, was in the following. (ime, he

terms: “ For the which causes, and on the other part, the said David, should be

bound, at the:

“ Kyle has made payment to the said Mr and Mrs. Aitchison, of the sum. o iion of the
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of L. 1co Sterling of the price, with- interest from the said 2,4t,h day. of seller, either

February last, as agreed upon ; and he bmds and ebliges him- and his. ;‘;,gzngl :

heirs, &c. to make payment to the said Mrand Mrs Aitchison, their heirs,. sum equal to

the quantit;
&c. of the further sum-of L. 300 Sterling,. and. that against. the term of. Govem.y

Martinmas next, with the legal interest of said sum from the said 24th ment stock

which the
day of February last to the said ‘term of payment,. and, if necessary, he price would

shall grant bond to that effect ;. declaring always, that if the said David have E’ur.'

Kyle finds it inconvenient for.- him to pay the said money at the foresaid C};:e f ?1: the
O
term of Martinmas next, he ‘shall be further mdulged ; only when he sale, Withethe

-does settle thereafter, he must then pay of the price, as much money as interest of the

. . . . ice fi
will at the time buy the same quantity of Government stock in the 3 per fﬁ:ga;’:}

cent. consols, as L. 300 would have bought on the said 24th day of Febru- sale, and a

.further s
ary last, or pay just L. 300, in'the option of the said Mr and Mrs Aitchi-’ el:;“frt:iﬁ’;
son ; and the said David Kyle shall, at same time, pay the legal interest. difference be--
tween th
effeiring to the L. 300 from the said 24th day of February last, and also, ege;“im:rest
a sum equivalent to what Mr and Mrs Aitchison lose between the legal’ and what the.

‘interest and what they might have drawn, had L. 300 been lodged. in-$eller would

have drawn-
said funds on the foresaid 24th day of February last’; and to save after-as interest,

disputes about what the rate of said stock was on the foresaid day, it is had'the price.
been invested

here held to have been 483, which:shall be the rule for determining the-in the funds

above points, and as to what shall be the rate of stock at the time of Whin ‘lhe sale
- took place

‘settlement and payment, the rate last stated in the Edinburgh Evening ey, argain

Courant preceding the day of settlement, shall be held as the rate at wasfoundto

. — b
settling ; and it is declared, that the settlement by payment shall be de- a: ::)‘;?m::th

layed no longer than Whitsunday 1799 years, otherwise the said Mr and and as falling
Mrs Aitchison shall be at liberty to void the bargain, and resume the- ‘é‘:‘iﬁrﬁ}.’i?g.}“
subjects, or prosecute for implement in the above terms, in their option ; annuliing '
and David Kyle is to have no claim to have back said L. 100 advanced.”" :Veagg;f;t‘;’“gm
‘Kyle did not pay the L. 300 with interest at Martinmas 1798, and mat- price of the

ters were allowed to lie- over till July 1799, when Mary Scott and her hus. .Peblic funds..
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No. 2. band brought an action against Kyle, concluding, that as the term of Whit-
;&ﬁi‘:;’ty sunday 1799 had elapsed, without the defender paying the balance of the
for the non- _price, the bargain should be declared void, and the pursuers found entitled
ggfﬁtg’}:‘;cf to resume the possession of the subject, and retain the L. 100 which had
contract will been paid to aceount of the price, all in terms of the minute of sale.

:‘c"; beenfor- [y November 1799, Kyle, with a view to stop the action, offered to pay
the L. 300 of the price which -remained due, with interest from the date
of the transaction; but the Government stock mentioned in the minute of
sale, having by this time risen to 624, the sellers refused to settle with Kyle,
unless he would pay them the followmg sums, which they contended theyf
~ were entitled to, in terms of the minute :

At 48 3 per cent., the rate fixed by the minute of sale, the L. 300 would’
have purchased L. 618, 11s. of Government stock, but, at the rate of 62%,
it would require - - L.385 o 1r
Besides, the pursuers demanded legal interest of the L. 300 '

from 24th February 1798, to 3oth November 1799, - 26 o 3'
And also the difference between the legal interest and the in- :

terest which they would have actually received, had the:

L. 300 been employed for their behoof in‘the purchase of

stock, on the 24th FeBruary 1798, being - 67 g 5'

L 417 15 74

In place, therefore, of L.326:9: 3, which the defender was willing to.
‘have paid, the pursuers demanded L. 417: 15:7; and the action having:
accordingly been insisted in, Kyle, in defence,

Pleaded : 152, The contract by which the sale was concluded is- vaid, as:
falling under the 7th George 1I. e. 8. § 1., which declares, * That all con.-
¢ tracts and: agreements whatsoever, which. shall from and after the 1st of.
“ June 1734, be made-or entered into by or between any person. or. persons;.
“ upon which any premium, or consideration in the nature of a premmm,:
“ shall be given or paid'for liberty to put upoen, or todeliver, receive; aceept.
“ or refuse any public or joint stock, or other public securities whatsoever,:
*“ or any part, share or interest therein, and. also all wagers, and. contracts.
‘“ in the nature of wagers, and all contracts in the nature of puts and refu..
“ sals, relating to the then present or future price or value of'any suchistock:
“ or securxtxes as aforesaid, shall-be null and vaid to all purposes. Whatso-a
¢ ever.’ -

2dly, The contract is also void, in terms bath.of the act. 1621, c. 28., and:
the 12th Anne, statate 2. § 16., as being usurious.in two respeats ;. 1s¢, By
stipulating for interest on the L. 300 from the 24th February 1794, although
that sum only became duc at Martinmas thereafter ; 24y, By stipulating, not.
only for legal interest, but also for a sum equal to the difference between the
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legal interest and that which they world have ﬂiu%vh haﬂ Qhe!&r 3wibéen No. 2.
vested in the funds on the 24th February 1798. . S

‘3dly, ¥ the contract: ie Hlegal and ustiridus, | it -mrast H& ﬁlﬂl 4 io%&, and
therefore, that part of it-by which:the defehder was to-forfeélt theé L. tox
paid by him to ateouht -of the price in: t:aSe he Gla nét fu'lﬁl tﬁe Bai-gam,

minst-be alse veidi o
The pursuers stated, in pomt of fact That when the. salemk phwe,;thﬂy

were desirous that the whole price should have been pald 3 in which case,
as the Government funds were very low, it was their defermination to have
emiployed it in.ithe purchase of .stock . That. the defendef kpew this, ahd
that the delay.in the payment of the price,” was agreed to merely for- hjs
accommodation, and only upon his-saggesting -the mode of settlement sti-
pulated in:the minute, by which they were just to receive the same advan- .
tage as if their money had been applied at the time of the sale, in the man- -
ner which they had.projeated. . : :
In point of law, they.
i kRswered L'1if, The statute 7th-Geo. 11: ¢, & was tnedrt éole‘}y to stitke:
aga?mtwaged upon the rise ot fall of stock, where the partiés had tfic in=-
terest in them. - But-here the s‘tip‘hfa‘tmn relates: to & sum:-of monéy which .
was boridfide destined to be vested in the funds. . The porsuers, therefore, .
having had a fair dnd substantial pécuniary interest in view by the contract, -
it neither falls within the words nor- the spitit of the statate 5 Termly Re-
ports K. B. Vol. 8. Part 2.p. 162.Kentis v. Hawsley, 8tk Febroary 1799.
2dly, Kyle, by thre thinute of :séle; Becamé bound' to pay the balance of -
L. 300, with legal fntevest at Martinmas. Had he done so, the transaction
would have beert completely uriex¢eptionable. But ‘the laws against usury -
do not apply to cases where the obligee .is takén bound to heavier :presta-
tions -only in-case of failure, such prestations being’ regarded fiot in the
“light of an' unlawful usance, but as damage which, it is agreed, the obligee -
shall pay on-account of ‘bréach of ‘contract ; Hume on Crimes, voce Usury‘, .
d2d January réy3, Skene®; 23d July 1679, Murray *.-
3dly, But, at all events, the pursuers -are.not demandmg, inthis action,
* either a la‘rger sumn on-account of. the “incréased price of. stock, or alleged -
stirious:profits. The libel is founded' entirely on that bianch of thé minuté
of ‘sale which provides-for .the évent'which hay actually oceurred, of Kyle’s
faitare in- performance. The' defender, therefore, is’ atteffipting to' resist -
conclusions, founded, not on the alleged objectionable: part. of the contract,
but on one which is not denied to be. legal.
- e Lord Ordinary found ** the sale libelted void and'null : Found, That
4 the defender must pay rent for -his “possession as formerly, and the pur-
 suers must repay the sum of L. 100, and bygone .interest due thereon.: :

* Cases in the Court of Justiciary. ..



No. 2.

No. 3.
A wager is
not action-
able.
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“ Found the defender bound to remove from the possession at Whltsunday ‘
¢ next, and decerns.”

On advising a reclaiming petltlon, with’ answers, the Court were unani-
mous, that the contract was usurious; and, with the exception of one
Judge, they were also of opinion, that it was struck at by the statute 7th
Geo. II.  All were agreed, that a penalty attached to an illegal contract

" could not be sustained.

The Court ¢ adhered.”
" Lord Ordinary, Stonzficld. A&, Lord Advocate Hope, W. Scott.  Alt. Monypenny, Tod.

R. D. ; Fac. Goll. No. 193. p. 443
1804. November 16. CumMMmING GorDON against CAMPBELL.

O the 29th May 1797, a contract was-entered into between Major-Géh;raI
Alexander Campbell of Glendaruel, and Lieutenant-Colonel Alexander
Penrose Cumming Gordon of Altyre and Gordonstown, ¢ That in case at

¢ any time, in the course of ten years from and after the date hereof, the

“ value of L. 100 Sterling in that part of the British funds called the 3 per
¢ cent. consols, should rise, so as to be rated in the Stock Exchange, Lon-
¢ don, at above L. 70 Sterling, then, and in that event, the said Alexander
¢ Campbell shall be bound, as he hereby binds and obliges himself, his
“ heirs, executors and successors whomsoever, jointly and severally, to pay
“ to the said Alexander Penrose Cumming Gordon, his heirs, executors or
¢ successors, the sum of L.1oo Sterling, with the lawful interest thereof,
« from and after the time the same shall fall due by the said event, ay and:
“ until payment »  And, on the other hand, Colonel Cumming bound him-
self to pay the like sum, if the 3 per cents. did not rise to L. 70. :

This contract was foermally executed on stamped paper, and recorded i m the
books of Gouncil and Session.

General Campbell died iin July 1801, and was succeeded by his b\rbtﬁer
Duncan. Within the time spemﬁed the 3, per ccnt.r rose above L. 70; and
an action having been brought for fulfilment of the contract,: the Lord
Ordinary at first assoilzied the defender, finding the contract not actlonablc
in this Court; but afterward ordered informations. |

The pursuer _

Pleaded : Although an agreement at play might not. be actmnable in thxs
country, still the present case is widely different. There was here no, )game :



