* PLANTING axp INCLOSING. .~ .~ 1osor

"1799 j’uly 3. ]oHN LocH agazmt ALEXANDER TWEEDIE.

Tue property of ]ohn Loch is separated from an extensxve sheep—farm, pos-
sessed by. Alexander Tweedie, by a march-fence, erected at mutua.h expense.
~ MrTweedie kept two shepherds ; -but when they were employed in- sheepshear-
- ing at some distance, a number of his sheep got over the fence into Mr Loch’s .
" ground, where they were poinded: by kim. And he aftcrwa{ds raised an action
~ before the Sherrff for the penalty of one half merk Scots for each sheep, in
terms-of the act 1686, c. 11. besides actual damages-and expenses.

- Mr Tweedie. brought a counter action on account of alleged maltreatment of

the sheep while they were poinded.
The Shetiff, on advising a.proof, found Mr Loch entltled to’ penaltles, a-

mountmg to L. 51 1:1 4-13ths Sterling, modified. the: damagc to h1s grass to
1d., and assoilzied him from the -counter action. .
In an advocation by Mr Tiwreedie, the pomts at issue came ‘to be, How far
the claim on the statute was pot precluded? -~ =
1mo, By the trespass having been commltted across a march fence, and by
the defender’s keeping shepherds ? P : T
2do, By certain specialties in the case? - S : .
On the general point, the argumem of the parties ‘was ‘not materlally dxﬁ'er-

ent from that in the reported case, 18th Feb. 1794, Govan‘a;,amst Lang, supra.

Tue Lorp ORDINARY found, that the “‘act of Parliament libelled on applies .

to trespasses of the nature mentioned in the libel, and that the action is proper-r

- ly laid on‘said act ;™ ‘and confirmed the judgment of the Sheriff as to the a-
‘mount of penalties and damages due to Mr~ Loch, and assmlzxemg h:m from:
the counter action,

The Court were somewhat divided in opmlon as'to thc apphcatlon of. the sta- -

‘tute, but more on the specialties of the case.

Tuz Lorps-at first (28th November 1798). adhered to the mterlocutor of th¢
‘Lord Ordinary, and found expenses due to Mr Loch. - :
* They afterwards, (29th ]anuary 1799) ¢ in the particular cxrcumstances of
‘this case, assoilzied both parties,

But on 3d July 1799, they returned to the first mterlocutor. "And : a reclalm- :

- ing petition was (Igth November 1799) rcfused wnthout answers

Lord Ordmary, Cra:g " For Loch, Lord dd-uocaté Duna'a.r, Moodre. ,
. ’ Alt, H! Erskiney .D. Catbmrt. Clerk, Home. .
"“D. D. ’ ‘ . -~ - Fac. Cil. N°'137= p. 3102

~ N .

" Division of Runrxdge ; see RUNRIDGE

See A?PENDIX- :
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