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¢ débtand (caption -were: newer: discharged ;- therefore the _Lords sustain.:the
« yeasons of the reduction of the deeds challenged a5 falling under the act 1696,
% and remit to the Ordinary acbordingly.” o

‘ Lord Ordinary, duchinlech  Tor Macadam, 4. Lockhart. S

Clerk, Tait. - For Macilwraith, G. Wallace. EANE
R. H. Fac. Coll. No. 110. f. 331.
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Tromas SHIELDS, the lesseq of 2 small farm, having become embarrassed in
his circumstances, his:stock: wasssqueﬁtmed,;m about to. be sold by his land,
lord, when his neighbours, who: were. likewise, creditors to him, named.two, of
their number as-cautiopers fortherent. . w.. .. o e s T
“In order to relieve the cautioners, and divide the residue equally among his
creditors, Shields, at their desire, exposed his small stock to public sale, -The
whole was sold for little more thap £50, Sterling,i,. ... . ., RRNETIE
By the articles of sale, -which: were subscribed. by Shields, and;attested by
witnesses, it was declared; that the sale was, s¢.for behoofpf his whole creditors
only,” and that the purchasers Were to gram,bills to:Robezt Lochhead, ane of
the- creditors, or to Robisrt,Gillies, the: auctionger. ¢ wha,is to be the collector

<.thereof, for gbekmof:bf;thﬁf said‘fcreéim-”m et e b Mgt v, T e
.»The_bills, hotvever, were taken payableto. Shiglds. himself, but he immedi-

ately indorsed them: to Lochhead, who gave-them to Gillies.tqollect payment.

John Sinclair, the only creditot: ofShields who had not taken. ashare in the
previous measures, afterward artestedd in the hands of Leghhead and Gillies,
and brought a forthcoming ; upon which-they raised 2 multiplepoinding.,. .
- 'The Sheriff preferred Sinclairs -~ ool 0 e

In an advocation, the creditors ' ST

‘Pleaded : A trust was here created, bonafide, for behaof ofithe whole credi-
tors. It was not reducible on the act 16963 and the funds:were. transferred to
a trustee for their behqof':befoi'e‘the arrestiment, which; therefore, can give no.
partial preference ; 8th December-1 791;. Hutchison _against the Creditors of
Gibson, No. 256. p. 1221. A formal deed of transference was not necessary, as
the funds were moveable; Dictionary, woce PRESUMPTION, more particu-
~ larly as they were of small value, and the transaction took place inter rusticos.

Answered: As the sale was brought by Shields himself, and the bills taken.
payable, to him, the mere indorsation of them to Lochhead could not create a
trust sufficient ‘to prevent a non-acceding creditor from obtaining a preference
by diligence. o

The Lord Ordinary repelled the reasons of advocation.
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SiNcLAIR against RoBERT LocHuEAD and Others.
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1799. November 12.  THomas MiITCHELL against Marjory FinLav.

By an antenuptial marriage-contract, James Milne became bound to give
“Neatjory Fintay ‘infeffirent on'ahouseand Iy&t‘d’b&dﬁging to Hittiy\buein which
he was not-infeft, for her liferent, in case of survivancy.

P Miftre did-riot hivaselE edke itbeftment for sBove cwo jens aftr. 1 His
vﬂﬁn_»waé Iifeft upoh the Clause i Hvéaontior, ‘6 the varnie dsy“vmhdnmself

by 1 Hé beeate notot barkrapt withiahl memwhosfter ehe tidafomn s -

Thomas Mitchell, one of his creditors, Mﬁug‘ﬂt g redeetion of the: ui)llgatmn
to- infift- | in ﬁ_ae conh-ad, ana of me mféfmrem takén enhe; ffotmded on’ ‘the :het
t8d6, Chs. . o A R TR DT e

The Lord Ordinary assollzmd the-defendér. i - i uid

gy penubh ‘the’pursuer adutitted that i theitate Jis: 29, 17514 Mmmn,
No. 200: p. 1150. (eomrary to the older case; Puwe 19:1781;/Creditérs of Mer-
chiiston, No. 261. p. 1288; Y it 'had been found, thutdiifeferrent e a hetitable
bond, ‘granted Hor a-nowdim’ ‘debitum; ‘though £akidhi viidsha 'siety days. of bank-
ruptcy, does not fall under the act 189BL- 1Bt - e Icsnionded, dhat in- that
ca¢e' there had bedn:4ith ueidab’ 'deldy i saking ibfefoment 3 vy g deast, whibch
leéss that in thé préséeit|i here there W3$ fensolt 16 praseme:it i had: 'bden pcbst-
poned interitionally, il ‘the husband ‘was oty theiéve of bankruptey.

The® pm’Suél‘ fitkher dontended, that: Milme's otvn infefoment, :w!uxzh was ne-
cessary o siippott ithe defender’s, being a voluntary ucian-bis part, was struck
at by the statute ; June 5, 1793, Brough’s Credmi's"agamat ﬁmhe md Jollie,
No. 222. p. 1179.

Observed‘on:the Bench : The defender was. enta&kad to complem the secui‘ity,
by expeding infefiment in her husband’s person as well as her own;: and there-
fore this is not to be considered as the act of .the husbmd .

The petition was refused ‘without-answers. .- {1 .
o For the Penuoner, @zﬂt‘n
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Fac Call. No 140 /z, 315,
11800. May 21. |
The" rRUSi EE for. the CREDII‘ORS of RoBer‘ MACLAGAN, agaimt DGC‘TOR

MACLAGAN.

RoserT Macracan had right to the fee,and his mother tothe liferent, of
certain heritable subjects, to which they had not made up titles.
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