
ADJUDICATION An APPRISING. S73

(RANKING of ADJUDGERs and APPRISERS.)

tion of his decreet of adjudication, fhould not be preferred to thofe who either

have not adjudged at all, or have taken this meafure pofterior to him.
The penal effeas of a decreet of certification, in cafes of this fort, are confined

folely to thofe rights affecling the eftate under fale, which exifted, and could have

been produced when it was pronounced; and no benefit can be derived from
thence by creditors who have not been preferred in the ranking. Hence the
preference of thofe rights which have been acquired after the decreet was pro-
nounced, and of thofe creditors who have no real lien over the eftate, nuft be
the fame as if it had never taken place. Indeed, were the Lord Ordinary's inter-
locutor well founded, .as a decreet of certification may be obtained in a period far
thort of a year, it would be in the power of an adjudging creditor to exclude the
operation of the ftatute 1661.

This petition was refufed, without anfwers.

Lord Ordinary. Elliod. For Robert Craig, C/ia. Bay.

Fo. Dic. v. 3. p. 14. Fac. Col. No. 83. P. 130.
Craigie.

*** This decifion afterwards accounted erroneous. See No 43. immdiately
following.

1796. May 19.

The REPRESENTATIVES of John Dunn, against PETER JOHNSTON, and others.

PETER JOHNSTON brought a ranking and fale of the eftate of William Colhoun,
in which decree of certification was pronounced, 29 th February, 1792-

A perfonal creditor, who had produced his grounds of debt before that period,
having afterwards raifed a procefs of adjudication, Peter Johnfton, and all the cre-
ditors who had produced grounds of debt, except John Dunn and another, were,
conjoined in the decree, which was pronounced 8th June 1792.

The decree of certification was not extraded till 3I ft May, 1794 ; and it was-
in the extrad that the adjudication was firlt mentioned, as being produced as an
intereft.

The common agent having afterwards, in the order of ranking, propofed that
Dunn thould be poftponed to the creditors interefted in the adjudication, his re-
prefentatives objeqed, That it was firuck at by the decree of certification; and

Pleaded: By the fummons of fale, ' The whole grounds of debt, rights, and
-diligences,' affeding the eftate, are called for; and, after decree of certification

is pronounced, and the ten days allowed by it are elapfed, no produdion of any
fort can be made without an application to the Court, to have the certification
recalled; 25th January 1783, Craig againft the Creditors of Riccartonholm(supra);
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No 4. and that application will not be liftened to, where its object is to allow the creditor

who makes it to get a preference. As no application, however, was made for re-

calling the certification in this cafe; and as the adjudication was not produced, as

an intereft, for fo long a period after it was obtained, the objedors were led to

believe that its fole objed was to enable the creditors to draw their dividends;

and, on the faith of this, they have loft the opportunity of adjudging, fo as to

come in pari .

Anfwered: It is not thought neceffary, in pradice, to apply for having a de-

cree of certification recalled, in order to authorife a producion, where the decree

has not been extraded. Befides, the adjudication was not ftruck at by the certi-

fication, which, in terms of the ad of federunt, 17th January 1756, is dirdied

folely againft grounds of debt exifting, and not produced, at its date, and does not

prevent creditors from afterwards acquiring preferences by diligence; 22d No-

vember 1785, Grierfon againft Douglas, Heron, and Company, No 44. infra; fee

alfo 12th July 1785, Mafey againft Smith, Fac. Col. No 221. p. 347. See LITIGIOUS;

2 9 th January 1796, Cheap againift Campbell, Fac. Col. No 197. p. 475. See HEiR

APPARENT.

The Lord Ordinary fuftained the objetion to the order of ranking.

But the Court, upon advifing a reclaiming petitiDn, with anfwers, were, in ge-

neral, of opinion, that the objection was unfounded. The decree of certification

(it was obferved) firikes againft grounds of debt not produced', but not againft

pofterior diligence on producfions already made; and it makes no difference whe-

ther the decree is or is not extraaed. The cafe of Riccartonholm was erroneoufly

decided.-THE LORDS repelled the objecion.

Lord Ordinary, Polkmmet.
Cerk, Melsiiex.

D. Douglas..

For the obje&ors, H. Erline.

Fol. Dic. V. 3.4p. 14. Fac. Col. N 217. p. 511.

1785. November 22.

THOMAS GRIERsoN, against Meffrs DOUGLAS, HERON, and Company, and others.

IN the procefs of ranking of the creditors of Brown of Barharrow, it was, in

behalf of Grierfon,
Objecled: That certain adjudications had been led, not only during the depen-

dence of the adion of fale, but even after decreet of certification had been pro-

nounced and extracted; that, by this laft particular, thefe adjudications were di-

ftinguiflied from thofe in the cafe of Maffey againft Smith, x2th July 1785, (Fac..

Col. No 221. P, 347. fee LITIGIOUS); and, upon that ground, that preference had

becn denied to feveral adjudging creditors on the eitate of Riccartonholm, 25 th

January 1783, (No 42. fupra.)
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