SECT. 5 SALE.

1795. Fanuary 14, JonN MACLELLAND egainst Apam and Matuiz,

Apam and Mathie, wholesale spirit dealers, in September 1792, agreed to sup-
ply John Maclelland, a retailer, for a year with British spirits, of & certain qua-
lity, at a fixed price. ' ;

An additional tax being imposed on British spirits during the currency of the
year, their price rose considerably ; and Adam and Mathie having, on that ac-
count, refused to fulfil their agreement, Maclelland brought an action of dama-
ges against them, in which they ;

Pleaded, 1mo, The object of the contract was merely to secure the parties
against the ordinary fluctuations in the market-price of the commodity. They.
had no view to the &traordinary rise occasioned by a new duty, which might

eventually have been so high, as to have made performance of the contract, if.

not impossible, at least altogether ruinous to the defenders. They fall, there-

fore, to be assoilzied from the present action, upon the same principle, that an.

abatement of rent is allowed wherever the value of the subject let is greatly di-
minished by extraordiriary causes, L. 15. D. Loc. cond. ; Erskine, B. 2. Tit. 6..
§ 41.; Bankton, B. 1. Tit. 20. § 13.; 12th January 169y, Mackenzie, No 1g.

p- 7807.; 16th July 1762, Foster and Duncan against Adamson and William.

son, No 68. p. 10131I..
2do, The defenders have had former agreements of a similar nature with the

pursuer ; but since the imposition of the tax, he has demanded a much greater -
~ quantity. of spirits than.usual; or than was necessary for him, in the usual course -

of his trade, merely with the.view of making profit at their expense.
Tue Lorp OrpiNary repelled the defences.

A reclaiming petition being presented, the Court-in general were clear, that-

a contract of sale could not be affected by a supervenient law, whether dimi-
nishing or increasing the price of the commodity, and therefore refused the pe-

tition, without answers, on the general point ;. but remitted to the Lord Ordi-.

nary to inquire into the averments of the defenders, as-to the extra quantity.

Lord Ordinary, Abercromby..  For the Petitioners, Cranstoun. ‘Clerk, Sinclair.

D. D.

See LAsI0 ULTRA DUPLUM:
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Pactum Legis commissoriee ; see IrRRITANCY..
Warrandice in Sales ; see WARRANDICE.
Bona fide purchaser ; see Bona et MavLa Fipes,
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