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be shi«pped by the first vessel for that 'poit.. Sm1th on the 224 September,& sqnt
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Macpherson the invoice, acquainting him, that thc goods had been sent,. m

five. pagkages, to Hawley’s whasf, apcording to order. .

“Macpherson did nok

wnte to Sﬁnth for several anths, Lmt mn the foilowmg Apnl he mformed

arrived, and even thcsn dﬂﬁment m.ﬁgvcral. articles . T hat tb€§@ had 1_10& .come

to hand 1ilk the preceding February, and that was in consequence of his caus-

ing 4 correspondent st Londop make enquiry after the goods, which were found
not ot Hawley’s wharf, 4s ordéred, but-at a different place, lying utterly ne-

glected, and one package amigsing : ‘In these circumstances, he refused to pay .

for more then he had received. . Smith, jn an action for the price of the whole
commission, offered {0 prove, that he had sent the gpods By the ordinary con-
veyance to London, directed to Hawley’s wharf, and had written to Maessrs
Hawleys sbout them, desiring they might be shipped for.Inyesness; and there-
fore insisted, That they were not at his risk.—TuE Lorps were of opinion, That
Macpherson had failed in his duty, in not acquainting Smith of the non arrival
of the gpods within a reasonable time after receiving the invoige, by which
means he had prevented the- latter from taking' any measures to trace -them.
And they therefore found Macphersaﬂ hable for the value of the” whole.—Seg
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" CLAUDE ScorT against anﬁNmE and Lvpsav.

IN the begmnmg of 1793, Mackenzxe and Lmdsa_y, merchants in Dundee,
sold a cargo of wheat, for behoof of Claude Scott, corn-factor in London, and
toek-bills from the purchasers payable two and three months after date. They
th.en transmitted to Mz Scott an account of the sales in which they charged
him twe and 3 half per cent. for commission, and orie a.nd a half per cent. on
account of their undertakmg the risk del credere,

Having been urged by Mr Scott for a remittance, before the bills became
due, ths:y, afxcn having in vain, .as they alleged apphed to the Bank at Dupn-
dee, and to the Royal Bank “at Edmburgh for that purpose, on the 2oth’
March 1793, discounted the bills with Bertram, Gardner and Company, then
in good credit, (and with whom they had Sther transactions about the same
time), for a bill drawn on Baillie, Pocock, and Company of London, payable

to the order of Mackenzie ande L;ndsay, seventy-five days after date.

v

The .

Tatrer-indorsed and transmitted this bill to Mr Scott who Imde no objection to

mittance being made in -this way .
th?l‘life Dbill was regulanly accepted but before 1t became due, .both the draw.v

ers. '%Qd, accepters had stopt'p%ymcnt
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No 37.
A mercantile
company in
Scotland, sold
grain for-a
merchant in
London, on a
commission
del credere,
and took bills
for the price,
which, before

they became ° ~

due, they dis~
counted with
a private
banking-
house 1n
Edinburgh,
then in good
credit, who -
drew a bill on
London for ‘
their amount,
payable to
the order of



No 37.
the Scotch
Company,
who indorsed
and transmit-
ted it to their
employer.
The drawers
and accepters
of this bill
having be-
come bank-
rupt, before
the term of
payment, the
Scotch Com.
pany were
found liable
for.it,.
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Upon this, some correspondence took place between Mr Scott and Mackenzie
and Lindsay, in which the latter undertook to pay the bill, and requested the
delay of a month or two, that they might be able to do so, without inconve-
niency. = Being afterwards, however, advised, that they were under no legal
obligation to pay it, they brought a suspension, in which they

Pleaded ; The obligation of a factor charging a commission del credere, ex-'
tends only to warrandice of the solvency .of the -purchasers from him, and is. -
at an end when the money is recovered from-thent; for which the factor no doubt
is liable to account to his censtituent ; but if the latter desires it to be remitted to
him, a new and separate mandate takes place, in which all that is incumbent
on the factor is, to transmit a bill on a house responsible at the time, whose
solvency he is not obhged to warrant, unless he be allowed a'new commission
on that account, ’ ST : :

In the present case; it was entitely owing to the charger s anxiety to have
his money before the original bills fell due, that recourse was had to the house
of Bertram, Gardner, and Company, or any loss occasioned.

Nor, in a question between the present parties, does the bill being drawn in
favour of the suspenders, and' being afterwards indorsed by them,; make any
difference. They acted merely factorio nomine. They would have done all
that was incumbent on them, if they had taken the bill payable directly to Mz
Scott, whe can qualify no loss from their having adopted a different method.
It will not be presumed, that they meant gratuitously to undertake a new ob-
ligation. The same, observation applies to the letters which were written by
the suspenders, under an erroneous 1mpress1on that they were antecedently
liable for payment of the bill. .

Answered ; A person whose goods are sold at a distance from the place of
his residence, and who is necessarily often ignorant of the situation of those
with whom his factor must enter into contracts, has equal reason to wish to
have the safety of the remittances warranted to him, as the solvency of the
purchasers ¢ and accordingly, the commission del crederé. extends equally to
both ; Beawes, v. Bills of Exchange, p. 428, 429. § 97.; Mortimer’s Dict. 2.
Bills ; and that such was the understanding of the suspenders, is evident from
their making themselves at any rate liable for the bill, by indorsing it ; sth
July 1782, ‘Connel against Matlelland, No 6. p. 148 5.3 and from the assur-
ances of payment contained in their letters,

The Lord Ordinary repelled the reasons of suspension, and found e*{penses
due, : :
Upon advisiug a reclaiming petition, with answers, it was

Gbserved ; That, as the charger had sustained no loss from the suspenders:
having indorsed the bill, and written the letters, these circumstances could no
farther affect the present question, than as they tended to shew their own sense
of the extent of their obligation ; but-that, as they had the money of the char-
ger in their possession, or bills which they were bound to warrant-to be:'gdoil,-‘f
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they ought to have transmitted a bill of . a pubhc bank, and had. no right to No 37,
make their employer incur a risk by any transaction entered into with a prl-

* vate banking house.
THE LorDps, by a great majority, ¢ adhered ’

7 .. Lord Ordinary, Justice-Clerk. For the Charger, Geo. Ferguson. Alt. Hope.
- Clerk, Menzites. ’
D. D. : Fol. Dic. v. 4. p. 61.. Fac. Col. No 149. p. 341.

*y*. This case was appealed :
1796 December 19.—THE House of LorDS ORDERED and ADJUDGED, that the No 38.-
appeal be dismissed, and the mterlocutors therein complained of be afﬁrmed T
wn:h L. 100 costs. . ' \

1795. December 1.~ Baes #gainst TURNBULL..

A FACTOR . in Scotland employed to sell goods for Enghsh merchants, was
accustomed to lodge the price of the goods sold in a private banking-house, on
an account in his'own name, and ‘to take from them bills drawn on their cor-
respondent in London, payable. to himself, which he ind#rsed and transmitted

- to his employers, against whom he charged two and a hatf per cent. commission.

* Upon the bankruptcy of the drawers and accepters, he was found liable for
“such-bills as had mot- been paid by’ them because he ought not to have taken:
the bills payable to hlmself but directly to h1s constituents,

*4* This case is is No 76 p. 1486. voce -BIL; of EXCHANGE.‘-

‘ 1799 711”6 21I. : - k
'~ RoBerT FARRIES: against’ ThoMAs ELDLR Deputy Postmaster-General for-

Scotland, and WiLtiam ScorT, Postmaster at Ecclesfechan

B o~ ¥ NO 39.0

ROBERT FARRIES; 0N the 6th August 1798, dehvered to William Scott, post- (')I'fht‘;:ﬁgggs
master at Ecclesfechan, a sealed letter, for Sutherland and Company, Leith, Office are not .
responsible

which had ¢ L.25 inclosed,’ marked on a corner of it. Farnes told Scott that “for the safe

. et . : ; it . delivery of
" it contained this sum, and paid 2s. 1d. as the postage of it meoney yof

It was too late for the mail of that evening ; but, in Mr Scott’s absence, it by post,

was next day dispatched by his wife, who, upon the letter-bill sent by the /TS the
’ i -
mail, wrote, ¢ Mr Sutherland’s letter, supposed a money-letter.” pot imput-

This letter was not delivered to Sutherland and Company, and it was never individual
ascertained what became of it; but it has since bcen\conjectured, that it haq = defenders- -



