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dency, it is clear, from the whole circumftances attending this tranfacion, that the
indorfation of the bills arofe from an apprehenfion of Marthalls bankruptcy ; and
on that account ‘it was an improper accommodation by Provan and Company to
Hamilton and Company ; efpecially as the former had previouily entered into an-
agreement with Marfhall, to grant him. their own bills for his goods, from which
they were not entitled to depart.

The Court * adhered.’

Lord Ordinary, Henderland. A&. Cullen. Alt. Cordet. Clerk, Stnclair,

Fol. Dic. v. 3. p. 56.  Fac. Col. No 95. p. 212.
R. Dawidson.

.1594. December 12.

‘The Trustee. on the Eftate .of WarTeR MoNTEATH, against Corin DouvcrLas
and Others.

‘WarTeER MoNTEATH was nearly related to the late Duchefs of Douglas, who,
at different times, lent him above L. 12,000 : For the greater part of this fum,
fhe got heritable fecurity over his eftate of Kepp, the value of ‘which, however,

-was not equal to the fums fthe had lent upon it.

The Duchefs died in 1774, leaving a fettlement vefting her whole funds in
truftees, who were directed, after paying her Grace’s debts and legacies, to em-
ploy the refidue of her fortune in the purchafe of land, to be entailed in favour
of her nephew Archibald Douglas and certain other fubftitutes. It was farther
declared, That the truftees thould hold the lands, in their own names, till the
heir for the time fhould arrive at the age of 22; and that after that event, they
fhould not be obliged to denude, till required by him.

In 1782, the Duchefs’s nephew had arrived at the age of 19, and the truftees
having confulted counfel, how far they were bound to purchafe lands with the
truft-funds, they were advifed to do fo.

The truftees having accordingly fet about recovering the truft-funds, they ap-
plied to Mr Monteath for payment of what he owed, and threatened him with
diligence. He, on the other hand, repeatedly begged delays, untit a peace with
America, where the greater part of his funds were locked up, and at the fame
time propofed to fell to the truftees his eflate of Kepp on reafonable terms.

At a meeting of the truftees in July 1733, Mr Monteath offered to find fecu-
rity to pay the debt at Martinmas 1784, in fo far as it exceeded the value of his
eftate, upon the truftees confenting to fuperfede perfonal diligence agamﬁ him
till that term.

This propofal having been agreed to, Thomas Monteath, his brother and part-

ner, granted the truftees one bond of corroboration for L. 1259, and Colin, Ro-
bert, and Campbell Douglafes, his brothers-in-law, ¢ for their further fecurity,
granted them another fot the like fum. This laft bond was figned by Colin and
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Campbell Douglas, oth March 1784, and by Robert at London on the 2oth of No 206.
that month.- T
~ Onthe 26th March, Walter Monteath granted. his brothets-m-law an heritable
‘bond of relief over his dwelling-houfe in Glafgow, the value of which was from
L.6co to L. 700 Sterling. This bond referred to the bond of corroboratxon
which it was declared had been granted on the faith.of it,

On the 5th February 1785, Mr Monteath fold his eftate for L. g723: 17s. to .
 the truftees, who were infeft on the 24th March thereafter. -
¢ Infeftment was taken on the bond of relief, 17th O&tober 1483, and the fafine
" afterwards recorded. _

On the 7th December 1985, Mr Monteath was rendered bankrupt in terms of
the ack 1696. His eftate was afterwards fequeftrated, and the truftees for his
creditors founding on that ftatute, brought a reduction of the heritable bond of
relief granted by him to the Meflrs Douglas, the fafine on it not having been
taken till within 6o days of his bankruptcy ; and

Pleaded /2, The bond of relief was not a fecurity for a novum depitum. ‘The
defenders had a.perfonal claim for relief, mdependent of it, againft Mr Monteath
from the 20th March, the laft date of the bond of corroboration ; whereas, it was
not figned till the 26th, fo that it was granted in fecurity of a debt which had
fubfifted for at leaft fix days. Befides, in queftions on the aét 1696 it is not the
date of the bond, but of the fafine, which is regarded, fo that in fa&, the right

" now under reduction was granted in fecurity of a debt which had exifted nearly
eighteen months. If perfons fo nearly related to Mr Monteath as the defenders,
had taken immediate infeftment on the houfe in which he lived, it would have
excited the fufpicions of his creditors, he would inftantly have been made bank- .
rupt, and would thus have been prevented from profecuting trade, and contra&-
iig further debts to their prejudice. Expediency, therefore, requires that the
ftatute fhould reach this cafe. See alfo Dalrymple, p. 232. and 244. 29th
January, and 12th Decamber 1717, Grant againft Duncan, (infra, b.t.); 19th
~January 1726, Chalmers againft the Creditors of Riccartoun, (infra, b. t.)

But, 2dly, The bond of relief was indireétly a fecurity to the Duchefs’s truftees -

N\ for the old debt due to them, and fo comes under the very words of the ftatute.
If it had not been for this“debt, it never would have been neceflary, and although
, it was direQly granted to the defenders, the truftees alone were benefited by it.
" If fecurities like the prefent were fupported, a perfon on'the eve of bankruptcy,
who wifhed to give a preference to a favourite creditor, would find no difficulty
in getting fome perfon to be cautioner for him, as he could be fecured from lofs
- by taking an heritable fecurity in relief, and thus the obje&t of the a& 1696
would be entirely fruftrated. -

Answered, 1st, It may be true, that a claim of rehef arofe to the def‘enders on
figning the bond of corroboration ; but as it contained no obligation of relief, a
feparate bond became neceflary for that purpofe, becaufe otherwife, the defend-
ers, upon paying the debt, could not have rendered their claim efféctual Wxthoqr

Vor. HI. 7G I,



No 256.

1148 BANKRUPT.

a procefs &t 1w,  Both bonds, liowever, were executed, wnics contextn ; thie bond
of corrohoration was ﬁgned by Robert Douglas at London on the 2¢th Mareh,
and fuppoﬁng it to have been fént off next day, it could mot, according to the
arrangement of the pofts at that tiihe, havé reachéd Gla {gow till the 26th, tire
date of the bond of relief ; it is 1mpofﬁb1e therefore to confider the bond of relief,
otherwife than as a fecumy m[’[antly given for a névum débitum.
" The attempt made by the parfie; to {plit the bord inté two parts,'and to hold '
the infeftment afterwards taken on it as a fecurity for thé debt contracted by the-
perfonal obligation, is a refinement which has rio fouridation in the ffatite, and
has -been long ago exploded Kilkerran, woce BANKRUPT, P. G4. ; 29th January
1751, ]ohni’con againft Bumet drid Home No 200. p- 1134.

2dly, If there had been any fhlng fraudulent il the tranfattion’; if thé fecurity
had been granted to the defénders in traft for the Dichiefs’s triftees, or as third
parties interpofed, in ordér to clude the ftatute, ds in thé cafe, Blaickie againit
Robertfon, No 12. p. 887. it Would theh have béen juftly liable to rediiion.
But all’ parties in this'cale, wete in optima fide.” The triiftées tnadé ademand on
\/Ir Momeath fromi @ {enfe of duiy, that they might bé enabled tolay out the
money on land agreeabl to the térims of the ttuft, 4iid to the opinion of counfel ;
and when fecurity was offexed for if, they accepted it, not fo miich from any ap-

) prehenﬁon of Mr Monteath s circumftances, ds that they iiight be fecutre of the

money being paid at certaini terms, fo ds to Teave fufficient time for realizing it
before the truft explred

The motives of the defenders were equally | pue. Thieir view was to ferve M
Monteath, not the triftees ; and although they’ Ihpulated a fecurity over the
houfe, it is clear they Had no fufpicion of his failure, as it is fcarce worth half the
fum they engaged for. The heritable bond did not afford ever an indiret feca-

Tity to the truﬁees Its obligation was merely eontingent, If the defenders had:

failed, without paymg any part of the debt, the houfe would have remained un-
burdened to Mr Monteath and his creditors. Neither could the traftees have
prevented the defenders from renouncing this feéurity at any time. Were it
therefore in thefe circumftances to be reduced no man could with fafety be cau-
tioner for another

The Lord Ordmary reported the caufe on informations.

The Court, by a great majority, found, That ¢ the heritable fécuﬁty in quefhon
¢ fell under the act 1696.’

When the caufe however came again before the Court, on a reclaiming peti-
tion and anfwers, in which the circumftances attending the tranfaé’tlon were more .
fully brought out, it being thought to involve a new and important point, a hear-
mg in prefence was ordered.

When it was afterwards advifed, the Court were much divided in their fenti-
ments. ‘

A majorlty were for fuﬁammg the fecurity.
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The bond of relief, (it was obferved), certainly does not come within the letter
of the ftatute, being a novum debitum, quoad the cautioners ; and, in determining
whether cafes of this fort fall under jts fp;ut,,f;agh muft depend in a great meafure
on its own circumftances. In the prefent cife, no evafion of the ftatute was in-
tended. At the time the two bonds were granted, neither the truftees, nor the

- defenders, nor Mr Monteath’s other. greditors, had apy {yfpicion of jHig ppproach-
ing bankruptcy. The truftees accepted a perfonal bond of corroboration for a
fimilar fum from his brother and partner. The defenders accepted a fecurity not

- more than half fufficient fo.relieve them ;. abdifo.goed was Mr Mgntqg(h s Cl‘cdllt,
that his other creditors did not proceed to dihgence agam{’c him, although they

“faw his eftate fold, and ‘infeftment pubhcly taked on de. - If ini fugh cirevmftances
the bond of rchef were rednced no per{'on gould; with Tafety become cautionar

for 2 ‘merchant,” and . many darfes fnight’ be: ﬁéured wheve this wquld. be attenden
with the greateﬁ hard[hlp “For unﬁance* ba.nkers afe, not.ifond of fecuiity an

‘land at any time, indeed till the- pre{ent bankrupt aék; it could not Be given for

“future advances on a ca{h-account }et qwere the purfudr’s. dediriné well-founded,

“even merchants poff‘e{?ed O’P Iarrd would- And it diffienit to geﬁ theiv friends.to:be-

‘come perfdnaﬂy bound Wlth them, (cfpemaﬂy in tlmés af” gﬁnemidﬁtluﬁ ifehen

fuch, aid is 'mdtt needéd) as the’ validity’ of the - heritablé: {ecurity-which: théy
could give ' i‘ehef would dépend on ’ttl'riéii‘ mmammg folvent: fot~ﬁxty days. - ?

'On the other hand feveraT of the ]udges remained of- opimon that the. interlo-
cutor thould be adhered to. Nothmg, it was o%ferVed “wetld ténd fo much to
narrow the beneﬁoxal operatlon of the* {’catute, as to m‘akefb\ ery: dafe &f this’ {prt

‘a gueﬁxon of. bang or maia ﬁde.r. 'There are certam 1ea:dmg fedtures-in" every
tranfaltion, by Which 1 it is eafy to- diftingtifh’ ththéf it”falls within-its fpit&

_Although in this cafe, both the troffees and thfe defériders are- much above any

;fpfpxc;on of plannmg 2 fraud ihll the effelt of the tradfa&mn was to gwe afecu-

ity for an anterior debt and althdugix ‘the’ defendefs Were “not: fully {ecure& ‘by

the bond of relief, yet it was ‘the bnfy‘fecungy‘ whit‘h‘ Mr Mbnteath ‘Had to gwe
The Court found ¢ That the heritable }écunty in qucﬁzon dxd ‘not fall” lmder

¢ the a& 1696.
A reclaiming petition was refufed w1thout anfwers.

Lord Ordinary, Abercromby. AAQ. Salicitor-General Blair, Arch. C ampbell, Moodie.
Alt. Lord Advocate Dundas, Rolland, {Wacanaclm, Areb.. Campbell, junior. Clerk, Menxies.

- Fol: Du‘_ ¥. 3. 9. 50.  Fac. Gol. No 144. p. 328.
R. D'a'vid;on.
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