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i790. May 16.
ALEXANDER MURRAY againft ALEXANDER l\UIR-TACKETZIE.

Im; t clim exi ;bited for Mr Muhrray, in order to his being enrolld amnc

tho f eehoLde-s in the coumy of Perth, it was stated, that " he was publicl in-

teft in all and whole the haf f all and whole the lands of Rulie, with the ra-

nor-place thereof," &c.

The aes of Crown harer, n which these lands ere granted to Lord Na-

pier, of the ti."nation by his Lordship in favour of' Mr Murray, of the infeft-

Ient whiCh followd, and of its regstration, were accurately mentioned; the

of c lards was alsoprecisely stated.

Instead of havig ght to the property or superiority of the lands, Mr Mur-

ry as mnerely a liferenter of the superiority, the fee belonging to his brother,

The freehlders, thrcfrie, ref: ed to enrol him. And a complaint being pre-

ferre" to the Court of Session, Mr Muir.Mackenzie, by whon the objection

had beern m'ade,
Pleaded, Ey the enacrt 16th of hIs late M-fajesty, it was provided, " That,

in order to prevkent Surpic at the Michaelmras meetings, every freeholder who

intends to claim at any su bscquent M7ichaelmas meeting of the frecholders,

hall for he sp ace cf two calendar months at least before the said Michaelmas

Pleaded; Though the trustee's infeftment was a bas6 one, be could at any

time become publicly infeft in virtue of the procuratory of resignation. The

right, therefore, of the truster is defeasible at the will of another person, nor

can such a precarious title be understood as that public infeftment and posses-

sion which are required by the statute of 168i. -th March 1781, Muir

and Dalrymple contra Macadam, No 114. p. 8688.
Auwered; The statute of i68j explicitly declares, ' That no person infeft

for relief or payment of sums shall have vote, but the grinters of the said

rights, their heirs and successors.' Nov, the trustee, as in the room of the

creditors, is a person so infeft ; and therefore that provisiob applies directly to

the present case. His possession is virtually that of the truster. The case of

Macadam, if not determined on a specialty resulting frorb the sale of a part of

his estate prior to the day of election, ought not to be regarded as a prece-

dent.
THE COURT considered the possession of the trustee to be truly that of the

truster, and that this case fell directly under the above provison of the sta.

tute; ajid therefore
They repelled the objection, and dismissed the corrplaint.
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meeting, leave with the Sheriff or stewart clerk a copy of his claim, setting No I16,
forth the names of his lands, and his titles thereto, with the dates thereof, with
the old extent or valuation upon which he desires to be enrolled; and in case
of his neglect to leave his claim as aforesaid, he shall not be enrolled at such
Michaelmas meeting."

A claimant cannot be thought to comply with this regulation, by merely
stating the names of his lands, and the dates of the writings to be produced by
him, leaving the freeholders from thence to discover the nature of his qualifi-
cation, and the peculiar character in which he has a title to be enrolled. Least
of all can it be thought, that a discription of titles, quite inconsistent with the
the true nature of his right, is to be admitted. Here then the claim preferred
for the complainer was wholly incompatible with the purpose of the law, the
statement exhibited by him having, as it would seem, been purposely so framed,
as to give the freeholders a more favourable opinion of his qualification than
it truly deserved. This reasoning is supported by a decision, 3 d March 1773,
Gordon against Abernethy of Mayen, infra, b. t.

Answered, The statute requires a specification of the names of the lands,
the titles of the claimiant, the dates of those titles, and, lastly, the old extent
or valuation. The claim here given in was therefore precisely agreeable to

the directions of the law. It is no where said, that the nature of the estate,
whether as a liferent or fee, a wadset, a right of apparency, or of courtesy,
should be accurately defined. Nor is this at all necessary, as it must be pre-
sumed, that the freeholders, after the enumeration already mentioned, will be
fully able, by inspecting the public records, to prepare themselves for giving,
a determination.

The former precedents, so far from enlarging the operation of this law,
which is of a correctory nature, ha- e tended to restrain it within the narrowest
bounds. I hus it was found, that an omission to mention the date of a retour
was not fatal to a claim for enrolment. And in the same manner, where the
date of one charter had been erroneously stated, while that of another was
wholly omitted, the claim was nevertheless sustained. In the present case, it

was easy, from the writings specifred in the claim, to discover that the claim-

ant's right was a liferent, though as free from the challenge of nominality as
any right of the sane nature can be. The case referred to on the other side
was very different from the present one, both the dates of the titles, and the
names of the linds, having been omitted, Wigton on Elections, 4to edit.
p. i15. Sce APPENDIX.

A feeble attempt was made to shew that Mr Murray's qualification was no-
minal and fictitious. Put the judgment of the Court proceeded on the deFect

of the claim exhibited for him, which did not appear to fulfil, in any reason-
able manner, the purposess of the statute.

After advising the complaint, with answers and replies,
"a H Lomas dismissed the complaint."

SECT. . 8691



MEMBER OF PARLIAMENT.

No 116* A reclaiming petition was afterwards preferred, and followed with answers,
but the Court adhered.

Act. Rolland, Macleod-Bannatyne. Alt. C. Hay. Clerk, Sinclair.

Fol. Dic. v. 3. p. 413. Fac. Col. No 129. P. 250.

i792. 7anuary 24.
LORD DAER, eldest Son of the Earl of Selkirk, against The Honourable KEITH

No 117. STEWART, and Others, Freeholders of the County of Wigton.*

o oeer AT elh Michaelmas meeting of the county of Wigton, held upon 6th Octo-
of Scotland ber 1789, Basil William Douglas, commonly called Lord Daer, eldest son of thehas not a
right to be Earl of Selkirk, presented a claim to be admitted on the roll of freeholders, up.
enrolledl a

freeholder to on certain titles therewith produced.
vote in the To the titles upon which the claimant desired to be enrolled, no objectionelection of
Members of whatever was stated; but the minutes of the meeting bear, " That a vote hay-
Parliament
for counties ing been put, Whether the claimant, as the eldest son of a Peer, be capable to
in Scotland. be enrolled as a freeholder, or not? all the freeholders present voted not, ex-
Affirmed up-
on appeal. cept Sir William Maxwell, who voted enrol, and the Reverend Dr William

Boyd, who declined to vote. The meeting, therefore, refused to enrol the

,claimant."
Against this determination of the freeholders, Lord Daer presented a com-

plaint to the Court of Session, under the authority of the statutes of the 16th
of the late King, and of the 14 th of his present Majesty. The Court ordered
a hearing in presence, and the cause was argued for several days.

ipon the part of Lord Daer, it was stated, That the fact of his being pas-
sessed of lands holding of the Crown, fully entitling him to be enrolled a free-
holder of the county of Wigton, was not disputed; but notwithstanding this,
it was maintained, that by being the eldest son of a Peer of Scotland, he was
precluded from that right which the same property would give to any other per-
son; and therefore the subject of enquiry was, by what law, or by what autho-
rity, this exclusion could be supported,

In following out this enquiry, it was proper to take a view of the constitution
of the Parliament of Scotland, in so far as it respected the rights of the eldest
sons of Peers, from the earliest periods to Which it can with any certainty be
traced, down to the time of the treaty of Union in 1907 ; and this came natu-
rally to divide itself into two different branches: Thefirst, comprehending the
ancient period down to the year 1587, when representation was introduced;

* The circumstance of this being a question regarding the Constitution of the Ancient Par'ia
liament of Scotland, and necessarily depending upon a variety of historical facts and deductions,
will, it is hoped, prove a sufficient apology for stating the argument at so much length.
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