
f4oj Sp'e, ud seen of imftgrity would foruple, -to take fuh an advantage of
their aeighbour.

The Ratute is exepteinable in .another view; fince, comrehefive and uI-
limited s its terms a, it cannot, without abfurdity, he extended indifcrimirately
to caues of every kind.. For example; in the cafe of a declarator of marriage,
it is impalibie that a battery, oommritted by the defender on the purfuer, thould
at once make them married pefons, Jhcwever clear it.1mightbe that no maarriage
had exi~bed.

Asiwered, Of the import of the Itatute Of 194, or -of thofe preceding fimilar
ana&ments which it Tratified, 'there can be no doubt. Nor is it lefs certain that
theft laws are iill in obfervance; es avas.determined in the cafe of Gordon eantra
-Gordon, (No .4. supra,) and indo= othar late inflances,; '$fo that all inquivy,
with refpe6d to the oviginal eaufes of theitiaftitution, is'pree ded.-

T'E I Letz 0oauwARD reported the caufe ; and
'THE LORDS found the battery pendente Wte br the -defender John 'Cilltetpie

fufficiently infiruded; and therefore, agreeably'to the declarator at theiailance
of the purfuer BalfourYowler, found he had good and endoubted right to the
property of feven eleventh-parts of the.lan4s of'Todfgreen,' &c.
A reclaiming petition againfathis judgment, though appointed to be anfwered),

was afterwards refufed.

Rteporter, ZardMdgrove.

Slewart..

At7 G ,Ferqusjon. AltI M Ros, MCornii.
derk, Jiome.

Fol. Dic. v. 3-P- 70. Fac. Col. No631p. 1-44z

1790. Marcb 4. JonNANimAND.againut JoHN Rbss..

ANNAND having fued Rofs in an. ation of oppreffion and damages, the ddfen4
der, while it was in dependence, meeting the purfuer, ftruck him feveral blows on.
the face. Upon this, Annand raifed a procefs of battery pendente lite, concluding
againit Rofs on the ftatute of 1594,, that decree fhould be given according to the
terms of the original libel.

The topics infited on were in fubflance the fame as, were urged in the cafe of
Fowler contra Gillefpie,. supra.

But Rofs having become bankrupt, appearance was alfo made for his creditors,
who flated, that they had a material intereft in the queftion, as this penal ftatute,
if found to.be fHill in force, would operate againft them, and deprive them of all
fund of payment of their debts. If the ftatute is flill in force, it ought at leaft to
be limited to its own purpofe, which was the punifhment of the offending party;
but it would be injuffice to allow. it. to affed the rights of third parties, who. have
committed no offence.

No i 6
The defen-
der, in a pro-.
cefs of bat-
tery, pendente
litei hlaving
become bank-
rupt, his cre-
ditors infifted
that their in.-
tereft in the.:
original ac-
tion ought
not thereby-,
to be preja-.
diced. The
Court would
not liften toG<
this plea-.

'No I.

'AA TITLY.
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No 16. In every competition among creditors, any individual creditor is entitled to
fcrutinize the grounds of the debts of all thofe who compete with him, nd by
whofe preference his own fund of payment may be diminifhed. In the refent
cafe, the creditors confider themfelves as entitled to examine and canvafs the
grounds of the original adion, in which, if the purfuer prevail, their fund of pay-
ment is diminifhed ;.in the fame manner as they would be entitled to objea to
the.conftitution of any debt of a competing creditor.

It is no fufficient anfwer to them, that, by the operation of a certain penal fla-
tute, this debt is conflituted againft the common debtor. They have no concern
with that penal ftatute, whofe operation muft be confined to the offender himfelf.

The law might have judged it expedient to punifh mafterful oppreffion, by de-

creeing that the oppreffor fliould lofe his fuit; but it could neverjudge it expe-
dient, that in a competition of creditors, falfe debts fhould be fuftained to the
prejudice of true; or, what is the fame thing, that no inveftligation fhould be al-
lowed, whether the debts are true or falfe.

The COURT, however, allowed a proof of the battery.

At. M. Ross. Alt. Fraser Tytler.

Fol. Dic. v. 3. 4- 70. Fac. Col. No 125. P- 242-

*** In an incidental queftion which occurred in the caufe Caddel against Morth-
land, &c. voce REPARATION, the Court again held the laws relative to Battery
pendente lite, to be in obfervance.

1380) BATTERY.


