No 14.
Objeéled, that
the ftatutes
1584 and
1594, (su-

»  pra,) had

gone into de-
fuetude. The
Lords found

-the contrary.

No 135.
Found in con-
formity with
-the above.

1378 BATTERY.

178 I. February 27.
James Gorpon, Tenant in Corrinachie, against James GORDON, Tenant
-in Inchbroom. -

" A pETITION and compLAINT was prefented to the Court, by the former of thefe
pirties, fetting forth, that the latter, prompted by refentment, on account of an
action then depending between them before this Court, had been guilty of an
affault and battery againft him:; and craving judgment, in purfuance of the fta-
tutes 1 584, cap. -138. -and 1594, cap. 219. relative to battery pendente lite 5 to

which it was answered, That thefe fatutes, in confequence of the change of our

‘national manners, have properly gone into defuetude.

- THE Loxbs ¢ found the flatutes to be ftill i in force, and allowed a proof.’

A& Elphinstan. Ales Ao, Abercromby.
Stewart. Fol. Dic. v. 3. p.70. Fac. Col. No 40. p. 72.
. ¢:u::' RS LTS TiT LN S - Ll
1989. Februaiy 20. - BaLrour FOWLER ggainst JonN GILLESPIE.

" Durinc the dependence of a procefs of declarator of property, at the inftance
of Fowler againft Gillefpie, the latter, in an accidental rencounter with the former,

gave him a ftroke with a potatoe-hoe, by which he was flightly hurt.

On this circumftance Gillefpie inflituted an aétion for having it found, in terms
of the flatute 1594, cap. 219. ‘ that without farther probation, decree in his
¢ favour thould be pronounced in the depending procefs of declarator.” It was

Pleadeéd for the defender: At the @ra of the enacment in queftion, the ftate
of this country was extremely different from what it is at prefent ; infomuch that
the legiflature, from neceflity, appears to have had recourfe to fo extraordinary a

remédy. The violence of it was thought to be juftified by the magnitude of the
.evil ; for ¢ the manifold oppreflion done within the realm between parties con-
< tending in juftice, by proud and undaunted oppreflors, as the preamble of the

ac bears, forced the legiflature to adopt a method of cure, that, without any
exertion of the executive power, which was weak, might operate forcibly, though
not very equitably or juftly. But, in modern times, when the evil has ceafed,
and manners are totally altered, to preferve in force fuch an undiftinguifthing
penal law, would be much the fame as-to continue the fevere regulations, made
in the time of a plague, after the diftemper had fubfided, and the country was
reftored to its ufual health. ,

Accordmgly this penal {tatute has been {o little heard of in later times, that it
is not without reafon it has been made a queftion, whether it had not entirely
gone into defuetude. The occafions have been few where it could have been in-
fifted on in the prefent mild ftate of manners ; and, if any did occur, men of fpirit
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woudd :dcﬁpre, and men of mbegrity would fcrup}n to take fuch an advantage of
their: nelghboum .

The fatute is exceptionable in anather view; fince, comprehenfive and ua-
Jimited ‘as its terms are, it cannot, without ablurdity, be extended indifcriminately
to caufes of every kind. ¥or example ; in the cafe of a declarator of marriage,
it is impadlible that a battery, committed by the defender .on the purluer, thould
at once make them married perfons, howewver clear it.might be that no marriage -
Had exifbed..

Awswered, Qf the import @f the flatute of 1594, or.of thofe preceding fimilar
enaGtments which it ratified, ‘there can be no doubt.. Nor-is it lefs certain that
thofe laws are fill in.pbfervance;. as was.detérmined in the cafe of Gordon contra
Gordon, (No 44. supra,) and indome other: late inftances ;- fo - that. all mquwy, :
with refpe®. to the oniginal eaufes of their inftitution, is- ppeeluﬂed =

Tur Lowp Ororeary repoted the caufe ; and:
¢ T'ue Lorps found the battery pendume Hite ‘by the defender Jobn Gailcfpie

¢ fufficiently inftructed ; and thevefore, agveeably to the declarator at the'inftance
¢ of the-purfuer Balfour Fowler, found he had good and undoubted right to the -
*- property of feven eleventh-parts of the.lands of Tod{green;’ &c.
A reclaiming petition againft this judgment, though appointed to be anfwered,,

was- afterwards refufed.

No 13.

“Reporter, Lard Eskgrove . A% G Fergusson. Al M. Ross, B Cormiich. .
. . Q}.&tk, Home. ‘ . . L.
Stewart. . Fol. Dic. v. 3. p. 0. Fac. Col. No 63..p. 1143

—

1790: March 4. Jonn. Axnanp.against Joun Ross. . ‘
No 16:.

ANNAND havmg fued Rofs in an aétion of oppreﬂion and damages, the defen= The defen-
der, in a pro- -

der, while it was in dependence, meeting the purfuer, firuck him feveral blows on - ol og o b
the face. Upon this, Annand raifed a procefs of battery pendente lite, concluding . tery, pendente--
againft Rofs on the ftatute of 1594, that decree fhould be given accordmg tothe pecony broke .
terms of the original.libel.. snix.tpotr,shiirslﬁc&ce:a ?
The topics.infifted on were in:-{ubfiance the fame as-were: urged. in the cafe-of: that ﬁt}‘xcirt' e
¢it 1n the -

Fowler contra Gillefpie, supra. . ‘ original ac-
1 i ... tion ought

But Rofs having becorne bankrupt, appearance was alfb made for his creditors,-
who ftated, that they had a material intereit in the queftion, as this penal ftatute, ?f zih;::ﬁf:
if found to be flill in force,” would-operate againft them, and deprive them of all . gﬁft w :u}}"d ;
fund of payment of their debts.. If the ftatute is ftill in force, it ought at leaft to not lifien to-»
be limited to its own purpofe, which was the punithment of the offending party ; =i Ple#

but it would be injuftice to allow.it.to affet the rights of tnird parties, who have -
committed no offence. .



