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THOMAS ELLIOT against JOHN ELOT.

JOHN ELLIOT and THOMAS ELLIOT entered into a fubmifflion to Elliot of White-
haugh, and two other arbiters, the objea of which was to fettle accounts betwixt
the parties-fubmitters. It appeared to the arbiters, that the fum of L- 74 was due.
by Thomas to John; but in their decreet-arbitral they decerned for L. 6z only.

It happened that Whitehaugh was creditor to John, for L. i2, and. debtor to
Thomas for a larger fum; and the defign of the arbiters was, that John's debt to
Whi.tehaugh fhould be deduded from the fum to be awarded in his favour againft
Thomas, while the amount of the debt by Whitehaugh to Thomas was propor-
tionably diminifhed.. Accordingly Whitehaugh granted to John a receipt for the
L. I, and. to 'T homas. a bill for the balance due to him. Of this tranfadion,
however, no notice was taken in the decreet-arbitral, though flated in minutes
formed by the arbiters.

Answered: The proof, the competency of which is difputed by the purfuer,
was at firft allowed ex proprio motu of the Lord Ordinary, the fad having been
ftated in the courfe of the proceedings; and although the defenders have endea-
voured to fopport the juflice of that judgment, which was very properly calcu-
lated to remove any doubt in the queftion, How far the decree-arbitral ought to
be fupported ? yet, even independently of any proof, there is no jufi or relevant
ground upon which this decree-arbitral could be fet afide or opened. At the
fame time, the fads admitted to proof were juffly viewed as material by the Lord
Ordinary, becaufe, if proved, it will eftablifh a personalis exceptio fufficient to bar
the purfuer from objeding to the decree-arbitral, as fuppofed defedive or imper-
fed on the forefaid account.

The purfuer's reafoning, in oppofition to the competency of this proof, is totally
inapplicable to the prefent cafe. The tendency of the proof that has been allow-
ed, is not to alter the decree-arbitral in any one article, or to put a conifrudion
upon it different from what the words of it, as now conceived, do naturally im-
port; but it is to eflablifh a fad, which, in the nature of the thing, can only be
eflablifhed by parole evidence, and which, if proved, muft have-the effe&t to bar
the purfuer from pleading the objeaion that is now offered againft the decree-ar-
bitral under challenge. If the fad be, that it was at the earneft requeft of the
purfuer himfelf that the decree-arbitral was conceived in the terms it now flands,
it would be contrary to good faith, and both to law and reafon, to allow the pur-
fuer to lay hold of that circumiance for overturning the decree-arbitral alto-
gether.

THE LORDS adhered to the Ordinary's interlocutor.
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ARBITRATION.

The decreet-arbitral was challenged by. Thomasin. proceffes pf fufpenfion and No o.
of redudion, on this ground, That the fettlement thus effeaed, was not only ultra
vires compromissi, but inconfiftent with that impartial and difinterefted fituation of
arbiters relative to the matter at iffue, which the law holds as effential to their
charader;-the pecuniary intereft of one of the arbiters being here involved in
their determination.

The Court feemed to be clearly of opinion, that nothing unfair was intended
or could be occafioned by the proceeding in queflion; but that, neverthelefs, it
was neceffary to give a check to every thing that tended to create any bias in
the delicate fituation of arbiters; and therefore

THE LoRDs adhered to the Lord Ordinary'& interlocutor, which- found, ' That
it was not only ultra viret compromissi, but a very improper condu6a in-one of the
arbiters, to fettle accounts betwixt him and the two partiesfuibmitters-;- this fet-
tlement having been executed before the decreet-arbitral was figned, by- one of
the parties granting a receipt to the arbiter, and the other a bill to him.

A reclaiming petition againft the judgment of the Court was appointed to-be
anfwered, but afterwards refufed.

Lord Ordinary, Monboddo. Aa. Dean of Faculty. Ah. G. Fergusson. Clerk,.Home,
Fl. Dic .v- 3*. 37. Fac. Coal No 9.p. zy.

Stewart.

In the cafe of Wallace againft Wallace, No 30. p. 639. obferve; a decree-,
arbitral was reducedi becaufe a party was decerned in 5000 merks, without men-
tioning any caufe,- or any. thing being produced to- inftru& that he was at all
debitor.

In the cafe of Johniten againft Crawfurd and Meafon, 13th December 1776,
voce FOREIGN, the LORDS fbund, That a decree arbitral, pronounced between par-
ties in Holland by Dutch arbiters, on which execution was purfued againft the
reprefentatives of one of the parties in this country, was not challengeable on the
head of iniquity.

SOLEMNITIES of Submiffions, and lecrees-Arbitral. See WaT.

ARBITERS named jointly. See Solidum et pro rata.

ARBITERS determining in fome articles, and leaving others open. See bi.
IIVISIBLE.
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ARBITRATION.

CHAWE upon a Decree-Arbitral, upon what number of days. Se Anducia
Legales.

GENERAL SuBMIssSIoN, what it imports. See GENERAL SuBMIssSIoN.

Whether Decrees-Arbitral may be explained by the oaths of the arbiters after
they arefundli. - See PROOF.

VERBAL SUBMISSION, whether it admits of locus ponetentia. See Locus Pane-
tentfh.

VERBAL-SuBmissioN, how proved. See PROOF.
Set Grant againfit Grant, Stair, v. 2. p. 709. voce PERSONAL OBJECTION.
See Row againft Row, Forbes, p. 58. voce WRIT. Privileged Writs.
See Paton againft Leith, Forbes, p. 261. voce WRIT. Privileged Writs.
See Stewart againft Mercer, Forbes, p. 327. voce INDIVISIBLE.
See Gibfon againft Cowie, Durie, P. 419. VOCe WRIT. Privileged Writs.
See Stark againft Thumb, Durie, p. 511. voce INDIVISIBLE.
See Hunter againft Haliburton, Durie, p. 655. VOCe PRESUMPTION. Rite et

Solemnitur Atl.y
See Beatie againit Dundee, Durie, p. 678. -Oce WRIT. Privileged Writs.
See L. Hartwoodmyres againit Turnbull, Durie, p. 716. voce IMPLIED DIs.

CHARGE an4 RENUNCIATION.

See Rot es againft Lefly, Durie, p. 784. voce PRooF. Deed without witneffes
if probative?

See Fairies againft Johntlon, Durie, p. 159. voce WRIT. Privileged Writs.
See Ochterlany againft Grant, Sel. Dec. p. 91. voce FOREIGN.
See LEGAL DILIGENCE.

See HOMOLOGATION.

See OBLIGATION.
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