Secx. 2. . Oﬂmof PARTY. 041y

During an action which deperided on that point, between Samuel Swan and
James Swan, Samuel died ; and afterwards his helr, ]ames Swan, having- been
made a party,

THe Lord ORDINARY sustained the oath as a sufficient ptoof of onerosity.
But ‘

The CourT altered that ~3udgment and found, that Samuel Swan was not
~ entitled to the privileges of an onerous mdorsee

~No 2%.

Lord Ordinary, Stongfie/d. For the Hel-r of S..8wan, Carm. Alt. Harym;w’f}.
Clerk, Menmises. ‘

S 7 | Pl Dic. v. 4. p. 22. Fac.— C'ol. No 286. p. 441.

i

1788.. November 13. Joun YuLr against Davip Rovsmrsox;"

s ' . v . . A party . -
RozerTsoN being debtor to Yule, attested an account -of different articles bexlr)lg e);a.

" composing the debt. In an action for payment of it, Robeftson, by virtue of fared A5
letters of incident diligence, was examined on oath, whether he himself had CO?Pctehmu
not the attested account in his’ possessxon In the course of his examination, Sﬁesﬁ'om"?c.
¢ being interrogated for the pursuer, If both parties fairly settled the balance 12iveto the
“due by the deponent on the attested account? he deponed, That they did; the debt.
and that he paid the balance  On this ground

The defender pleaded ; The putsuer, by putting the above question, referred
to the defender’s oath the existence of the debt, which his negatwe answer has
disproved. - ~

An:wered Rf:ference tooath of party being a Judxcml act, ‘has effect no

 farther than the authority which is essential to it extends; Bankton, b. 4. tit.
32. § 9.; Falconer, 8th July 1749, Elliot contra Ainslie and Porteous, No 13 5
p- 0363. Here was no authority but for examining the party as a haver.

- The Lorp Orpmvary found, ‘that * various questions had been put to the
defender when examined as a haver, which were only competent to be put to

‘him if he had been examined as a party, and which- he therefore might have
declined to answer ; ‘and thai the answers he has made to such questions
cannot have the force of an oath of party, there havmg been no previous Judz- :
cial reference:” :

“To that Judgment (lt being observed that artifices of this kmd appeared to

'be multlplymg in practice, and ought to be checked) the Court adhered.

-

Lord Ordinary, Dreghorn. ' Aet. Ellot. - Al _7’0 Clerk. Clerk, Men;uﬁ.
5. ' . Fol. Dic. v.'4. p. 22.  Fac. Col. No 43. p. 73.
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