
TH.E LORDs repelled the defences, and decerned in the removing,"
Lord Reporter, Jlfoulodo. Act. Blair. Alt. I. Erskine. Clerk, Home.
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1787. February i0.' ALEXANDER WALCER ffainst JAMES GAVIN_

By the articles of roup of the lands of Mainsneil, which were sold jtrdici-
ally, it was provided in the usual manner, " That on the highest offerer failing
to give security for the price within thirty days after the sale, the one next to,
him should be preferred, on his finding security within thirty days after; inti-
mation being at the same time to be made to him of the devolution in his fa-
voui within ten days after it had taken place."

The highest offerer was Mr Gavin, who, by some oversight, allowed the thir-.
ty days to elapse. The day after, however, he oftfered a bond, signed by pro-
per cautioners; but not before Mr Walker, whose offer was next to his, had
insisted on being preferred in pursuance of the' above condition. Minutes of
debate were made out, in which Nfr Walker

Pleaded; Arlicles of roup form a niutual contract between the exposers and
offerers, by which all the parties are equally bound. Since, therefore, Mr
Walker was here unquestionably obliged, on the failure of his competitor to,
fulfil the offer he himself had made; so the. exposers must be under a similar,
obligation to perform their part of the agreement This indeed is clearly-im
plied in the words here used; the bidder pext to the highest being to have
the preference or.ihe failure of this offerer, in the same way as, before, he-
was to be preferred on his performing the conditions required from-him. lrt
is true, that the person who carries on the sale is obliged to make intimation,
within a limited time, to the offerer on whom the purchase has thus devolv-.
ed; but this was intended for the accommodation of the latter,. and not to,
give to the former an arbitrary power of preferring one offerer to another.

Answred for Mr Gavin; The clause which gives rise to the present question.
has been inserted in judicial sales., the expense of which .is very great, in ot-,
der to provide against the necessity of a second roup, in case the highestioffer-.
er should be found unable to pay the stipulated price. It is solely intended;
for the benefit of the exposers; and hence,, if they do not, within a short pe-
riod, notify to the preceding offerer, that, they mean 'to avail-themselves of it,
it is held to be of no consequence. If, therefore, they chuse, even after the
day fixed for that purpose, to accept of the security proffered by. the highest,
bidder, or if they think it unnecessary to demand security of any sort, no other.
person has any right to interfere.

" THE LORDS preferred Mr Gavin the highest bidder."
Reporter, Lord Swintov.. For Mr Waler, J. ERi-ine. For Mr Gavin, C.' JI..

Clerk, Cohukown.
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