
PERSONAL AND TRANSMISSIBLE.

Upon the determination of the 'tack, Frsers insisted in their claim against No x03)
Arbuthnot, who called' Sir James Colquhoun in an action, concluding that he
should be decerned to relieve him of the Frasers' demand, and of the expens
he might incur in defending the same; and the processes having been con-
joined, the LoaD ORDINARY, On the 3d July 1771, pronounced this interlocu.
tor: "Finds the said John Arbuthnot liable in payment to the said John and-
Donald Frasers of the sum of L. 3 : 12s. Sterling, with interest of the same,
from the term of Lammis z771, as the value of the dykes, according to the
comprisement of the birliemao, in process, and against which no objection is
offered, and decerns: But, in respect that there is-no obfgation in the tack to
build the dykes; that the obligation to pay a sum not exceeding L.24, for the
dykes, when built, depended ipon an. uncertain event, and that it makes not
mention of assignees, the .Labp ORDINARY assoikzies SirJames Colquhoun, and
decerns." An4, by a subsequent inerlocutor, November 24th yi7-7, " In res-
'peet that the dause in question, although contained in the contract of tack, is
an ibligation distinct ftom the contractof tack, and fr the reasons contained
in -the forner interlocutor, refused a representation for Arbuthnot, and adhered.
to his former interitoutor

Upon a reclaiming petition, and answer, the Court Jeld that this clause was
effctuEdl gginst a singslar successor in the lands, (etwithstandiig of the de-
cisiot, Meceniber 4-y. I60, M'Bowdlof Glen coherd M'Bowal of Logie, voe
TACK, cited fbr the defender) and cherefore,

"ThE BSLoi5 Ited the ILDEMNARY'S RCOTeIr etor, end found Sir Jameg-
Cokphouk liable in ppeut."

Alt. Jns Colqhoun

Fol. Dic. V. ~.4* 75. Fac. 1. No 4. p. 5

1787. &d'uary 3.
Major WILIAM MAXWELL MORISON ffainut DAVII PATULLo, and Captain;3

10,*AP LAIRI).

Bx a lease of lns grantl y Major .Maxwell-Morithir to I t41jll;Q the lgter
becgme ,ouwd to nrect n the Itodsa heofereageoggibt 4i anuggp,
for which it was stipujate4, -n the othr .hand, 1t tW ,l ave 0,alw.
.ase out oftheyent of L..o; i tum inadeqmte, however. to thev~lup of Aly

building.
or MJ a well Mprisop.sd the lands to C~aptai Laird, whoae pitr tp m

was to be at Martinmas 1S 3 , And the ret 4ue bytheen44t .fqrqrqp 7 3 was

aLo pyable before WhitsunUAy J74 ; betwen which two parip 4, 4he kuild
ng xaf.the pusp was begn dipleted.
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No 140.
hi3 landlord,-
tile building
not taking
place till after
the lands were
acquired by a
purchaser.

Lord Ordinary, Swinton.

S.
Act. Abercromb~y.

Fol. Die. V. 4. p. 75.

Alt.I Wight. Clerk, 1ome.

Fac. Col. No 306. P. 473-

'No 105.
It is optional
to a substi-
tute heir of
entail, to avail
himsel of an
irritancy in-
curred by the

eir in pos.
session, so
that it is not
an adjudge-
able faculty,
or such-as
devolves any
right to the
husband of a
female sub-
stitute, under
thejus mariti.

1789. 7anuary 29.

TRUSTEES of ALEXANDER WEDDERBURN Ofast Mrs MARGARET COLVILLE.

MRSCOLVILLE, a married woman, prevailed in a declarator of irritancy of the
right of an heir of entail in possession. During the dependence of that pro-
cess, which, under her mandate, was carried on by certain creditors of-her fa-
ther's, they entered into an agreement with herself and her husband, by which
she engaged to pay to those creditors two-thirds of the rents of the estate, du-
ring her incumbency; she, on the other hand, being, to enjoy the remaining
third, and her husband's jus mariti being excluded.

The creditors of the husband having arrested these rents as falling under the
jus mariti, and raised a process of forthcoming, they

Pleaded, By means of the right arising to Mrs Colville, through the irritancy
of the entail b'eing. incurred, an estate, the rents of which were to belong to -her

Major Maxwell- Morison having brought an action against Patullo, for pay-
ment of that year's rent, the latter pleaded retention under the stipulation
above mentioned. "In this action, Captain Laird was ifferwards called as a de-
fender.

Pleaded for the pursuer, The building in question, posterior to the purchaser's
right, served no other purpose but to benefit the lands; and of course the
counter obligation must fall on the present proprietor, and not on the former,
after his connection with them has ceased. It is clearly such an obligation as
affects singular successors; and indeed the bargain was highly advantageous
foar the landlord. The circumstance of the defender's having in his hands
a rent belonging to the, pursuer is plainly immaterial; so that there is no
ground for the plea of retention. Accordingly such was the decision of the
Court, in the case of Arbuthnot contra Sir James Colquhoun, (supra.)

Answered, It is not sufficient that the purchaser was to reap the benefit of
the building; this might equally have been said, though it had been prior to
his right. ' The obligation respecting the allowance of deduction front the te-
nant's rent was personal to the former proprietor,' and does not devolve on the
present. In conformity to this plea, the Court decided the case of Macdowal
contra Macdowal, 17th December 1760, voce TACK.

The LORD ORDINARY found, " That the' defender, David Patullo, had a right
to retain the foresaid sum of L. 5e from the rents of the premisses contained in
his lease, for building the house in question." But

The Court altered that interlocutor, and repelled the plea of retention.
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