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The petition was remitted to an Ordinarr; who, after a proper inquiry into NO :274*
the faas, reported the caufe to the Court.

THE LORDS refufed the petition. See SEQUESTRATION.

Reporter, Lord Henderlad. Aa. Buchan-Hepburn.

Craigie..

1797. March 8.

Alt. Maconothie. Clerk, Home.

1tc. Col. No 304. p. 469.

WIrrAM HuMPHRY against ThuG CRAWFURD.

WILLIAM HUMPHRY Was creditor to- a. merchant whofe etfeas were fequeftrated

under-the ad 23d of his prefent Majefty. Before the nine months had elapfed,

he lodged his claim with Hugh Crawfurd, the fador; and he made oath as to

the juftice of it a very few days after that period, and before the fcheme of di-

vifion had been finally fettled.
Being refufed a fhare of the first dividend, which comprehended the whole.

funds belonging to the bankrupt, Humphry complained to the Court of Seffion;

and
Pleaded: The penalty which7,has been impofed, by the ftatute, on thofe who.are

negligent in producing or authenticating their grounds of debt, is not a total for-

feiture of their right, but merely a delay in payment; the creditors thus dilatory

being entitled, with an abatement only of 5 per cent. to draw out of the fecond

dividend the fame proportion of the fums owingto them, as if their proceedings

had been perfedly regular. -When, therefore, there is to be no fecond diflribu-

tion, the whole funds having been colleded before the firft could-be made, this

provifion of the ftatute muft be underfiood to ceafe.

Nor, at any rate, could it be thought applicable to cafes like the prefent, where
a claim, though perhaps not precifely. in terms of the.Rfatute, has yet been exhi-

bited in fuch a manner as does not in the fmalleft. degree fland in the. way of that

fpeedy divifion of the funds which the Legiflature had in.view. The fame equi'

table pradice ought here to be obferved as in judicial. fales of landed eftates,
where, even though a decreet of certification has been pronoexnced, creditors who
have negleded to appear are flill allowed to-do fo, at any time before the fcheme

of divifion has been completely afcertained.
Answered: It is true, that a creditor who has not regularly' proved his debt

prior to the expiration of the nine months, may, notwithflaiiding, receive in the

after diftribution almoft the fame proportion of the funs due to him, as if he had

originally complied, in all refpeds, with the injunlions of the law. But fron

this it will not follow, that the compulfory regulation is of no force where no

fecond diffribution can be made. The purpofe of the law would, in this man-

ner, be entirely frufirated in thofe infitances in which flich precautions are moft

neceffary. The argument drawn from the modern pradice, in judicial fales, is

equally ill-founded. A fador named in purfuance of this flatute muft implicitly
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follow the rules-it has prefcribed. To authorife the fmalleft deviation, would be
:,atterided with the worft confequences.

It was feparately urged for the complainer, That at leaft a fhare Of the funds
correfponding to his debt thould have been fet afide, agreeably to fed. 32. of the
flatute, till the iffue of the litigation was known. But to this it was answered,
That the above-mentioned claufe did not relate to claims which had been irregu-
larly made, but to thofe only, the juftice of which required the difCuffion of
courts of law.

* THE LORDS difmiffed the complaint, and found expences due." See SEQLEs-
TRATION,

A4. Cullen. Alt. M Corraic. Ckrk. Sinclair.

Fac. Col. No 330. p. p06.

1787. March 8. WILLIAM MACILWRAITH afainst ROBERT RAMSAY.

A FACTOR appointed by the Court, in virtue of the ad 12th Geo. IIL C. 72.
found liable in the penalties of malverfation, after the flatute itfelf had expired.
See The particulars of the cafe, vjce JURISDICTION. See FACTOR.

Fac. Col. No 329.P- 504.

1788. January 16.
HuoH FINLAY afain*i BERTRAM, GARDNER, and COMPANY.

FINLAY aving poinded the effeds of his debtor, who became bankrupt, in terms
of the ftatute of 1696 ; and another creditor, in virtue of the late bankrupt
ftatute, having raifed an adion againft the poinder, Bertram, Gardner, and Com-
pany appeared in that adion, producing their intereft, and craving to be conjoined.
-To this it was objecled by Finlay, That the permiffion of the ftatute to other
creditors to claim their proportions of the goods poinded, is qualified by this ex-
prefs proviso, ' that they make their claim by fummoning the poinder;' whereas,
here was no fummons, but merely an appearance in an adion already inflituted.

The Court were unanimoufly of opinion, that the judicial demand made by the
produdion of the interelt in queftion, was a fironger flep, in bar of the limita,
tion ' of four months,' than the mere fummoning of the poinder, which, as the
fimpleft mode, was allowed for the convenience of the creditors claiming; and it
was oblferved, that the fame interpretation had been given to the ad of federunt of
1662, by holding produdion of an interest as equivalent to citation, the expreffion
which-is employed in that ad.
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