
FACTOR.

Peaded for Elderson the tenant, As the favour of possession is in law very No 28'.

great, so no tenant in possession can be removed but by a person who has a management
which belong

stronger right in him, viz. the property evinced by an infeftment. Besides, in to a proprie-
the law of Scotland, a tack, if clothed with possession, is a real right; and tor mfeft.
therefore, added to the favour of possession, there is likewise the favour due,
to a real -right,- which nothing but a property and a possession can remove.'
Founded on these principles, the law of Scotland. carries the rule, that only a
person infeft can remove, so, far, that even an apparent heir cannot remove, al-
though in' a manner the same person with his ancestor, drawing the rents, liv.
ing in the mansion-house, and with whom,- at the distance of three years, cre- -

ditors are in safety to contract.
Any exceptions from the general rule do only tend to 'strengthin itt' An-

adjudger, with a charge against the superior, may remove; but this is only be-
cause a pArticular statute has made a charg equivalent to an infeftment. A
liferente, by the courtesy, or by the terce, may remove; but this is only be.
cause, by the general concession of our law, the continuance of the possession in
these cases is deemed to be a continuation of the property which the deceased
husband or wife originally' had. A tacksman may remove a subtacksman who
was bound to remove; but this is 'only because the subtacksman cannot come
against. the right by which himself holds; and in a-question betwixt him and a
person from whom he derives right, this last is, quoad him, a quasi proprietor.

Answered, A factor appointed by the Court of Session ought to have all the
powers of A proprietor infeft, to enable him to .manage the estate to the best
advantage ; and as he acts:undetr thei authority of ;the.. Suprpme Court, and is
tied down upon strictiregiflations, for the benefit of those who shall be found to
have the preferable 'right, it would -be absurd to control his power of. setting
the lands torthe best advantage, on account of a matxim in law, which was cal-
culated only to prevent intruders from removiig tenants from the possession.

'TRE LORDS deterned inthe removing.' Se RxElOvJNG.

For ThomSon, Garden. Fok- Elderson, Yo. Dalrymple.
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1785.- 74l Z4; JAMES PATON Petitioner.

The petitioner having been appointed by the Court tomanage; in the ab Factor foran
sence,.of an apaentheir, -the heritable estate 'of a person deceased, applied hriteseceo a pp~r heir easeide bplid
be authorised to make up inventories in' terms-of.the act 1.695, C. 24. te of

A difficulty arose from.the manner in which this 'statute is expresseL; 'enact- m up in-

ing, ' That for hereafter, any apparent heir shall have free libbrty-and access f the
to enter, to his pdcsiact b6y5,.

,predecessors ~ ~ ~ ~ ~ ~ ~ ~ ak upm ineii n-,nai.qruo.itet s.4
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No 29. ' use is, in executories and moveabler; allowing still the said apparent heir
year and day to deliberate, in which time bernay make up the foresaid inventory,
which he is to make up, upon oath, full and particular, as to aU lands, &c.
to which the said apparent-beir may or pretends to succeed, which inventory,
to be subscribed by hims before witnesses, shall be given in to the clerk of the
shire,' &c. From which words it might be thought. that the legislature re-

quired, in the execution of this. formality, the personal interposition of the ap-
parent heir himself.

THE LoRDs, however, were clearly of opinion, that the petitioner was, from
'the nature of his office, sufficiently empowered, in the place of the apparent
* heir, to fulfil the directions of the statute. But they refused the petition, con-
sidering this as. an act -of administration which the factor ought to perform,
without any speihl authority from the Court.

C.

,or the. Petitioner, Ro. Craigie. Clerk, Carnbd/.

1Fol. Dic. v. 3. p. 203. Fac. Col. No 224. -.350,

178. December 24.
ROBERT PLAYFAIR and Others against WILLirA War, EMA ER,

and Others.

THE estate of a merchant in Dundee having been sequestated, and William
W&lker and George Mawer chosen factors, it was resolved' by a majority of the
creditors, that the sums recovered by'them should be lodged in the hands of
one or other of six merchants in Dundee, who were in use, in the .same man-
ner as bankers do, to take up money on promissory-notes, but-who could not,
properly, be'said to carry on the business of banking.

The reason of this proceeding was, that there was no banker or banking-
company in Dundee, who wouldgive any thing for the use of money so depo-
sited. And the greatestpart of *the creditors, and almost the whole effects fal-
ling under thesequestration were in the neighourhood of that town. Playfair,
however, and other creditors, -complained to the Court of Session, and

Pleaded, That the money recovered out of a bankrupt-estate may be prd-
perly secured for the creditors, it has been provided, that it shall be lodged
, in a bank or banking-house, or in the Royal Bank or Bank, of Scotland.' A
depositation, therefore, in the hands of any individual, though he may carry on
the banking business, and a fortiori the placing of it in the hands of a person
who cannot, with any propriety, be called a banker, is contrary to the words
of the enactment; and, in many instances, might be attended with mischie-
vous consequences.

Answered, The purpose of the legidlature certainly was, That the money
belonging-to sequestrated estates should be intrusted to those persons only
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Money reco-

wered by a
factor on a
sequestrated
estate must
not be placed
in te hands
of a private
individual,
but only in a
Bank or
banking
house. If not
so deposited
the factor is
liable.
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