
ADJUDICATION AN APPRISING.

(RANKING of ADJUDGERs and APPRISERs.)

1784. December 23.
DOUGLAS, HE-o, and Co. against DUNMORE and Co.

DUNMORE and Company obtained a'decreet of adjudication againfl a debtor of
theirs, as charged to enter heir to. his predeceffor.

Afterwards Douglas, Heron, and Company, who had likewife ded a fpecial
charge againft the fame perfon, though the inducice were not as yet expired, pre-
ferred a reprefentation to the Lord Ordinary in the procefs of adjudication, crav-
ing to be conjoined, in the terms of the late fiatute. To this procedure Dun-
more and Company objecled; and I

Pleaded: It is only with regard to the eftates of fuch perfons as have been ren-
dered bankrupts, that a firift adjudication can be ufed in the manner prefcribed
by this aaf. This is apparent from the preamble of the ftatute, fpecifying, as its
objea, I the leffening of the expence of diligence on bankrupt-e ates;' and like-
wife from the care taken to afiertain and extend, by a particular claufe; the quu-
lifications of bankruptcy formeily known. Ai enkrgement, indeed, of the re-:
verfion accruing to the debtor himfelf, .attained at the hatird of his competing
creditors, never could be intended. Nor could the beneait of this atute, at
any rate, be aiffmed in this imftance by Douglas, levon, and Company, becatfi,
till the induciae of their fpecial charge be expired, they aro not 'in readiTef to
adjudge;' a circumftance peculiarly required in all cafes of this kind.

Afwered: The chief pkipele of this enadment wk, to provide a fpeedy and
equal diftribution of the effedts of merchants and traders who had become bank-
rupts; and hence the criterions of infolveney, as eflablithed by the ftatute 1696,
were fo increafed, as to be more accurately accommodated to the fituation of that
clafs of men. The claufe, however, by which this difpute muft be determined,
is quite, general. It enade, That ' the Lord Ordinary, before whom any proceft

of adjudication is called, Thall make intimation, &c.' In order, too; a it
fhould feem, more clearly to remove the prefent quettion, the appellation of
bankrupt, ufed in all the other claufes of the flatute, is here fludioufly amended
into that of common debtor, its declared purpofe being, I that any other creditors
' of the common dtbtor- who mray think proper to adjudge, and are in readinefa

for it-, may produce the-inft-ruins of their debts, &c.'. Such an interp1~etation,
indeed, is effentially neceffary; fince, to require the' flatutory proof of bank-
ruptcy, previoufly to a conjundtion of the adjudications, far from leffening the ex-
pence of diligence, would greatly add to it. The other objeftion feems eqnally
ill founded. Were this enaament confined to. thofe who formerly could have
demanded a decreet of adjudication, no creditor, unlefs he had not only execut-
ed a fummons of adjiidication, but had alfo called it befbre'the Lord Ordinary,
could derive any advantage from it.
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THE LORDS over-ruled the firfi objedion, but fuftained the fecond. And
Found, " That the days of the fpecial charge ufed by Douglas, Heron, and

Company, not being yet expired, they were not entitled to be conjoined in the
adjudication led by Dunmore and Company."

Reporter, Rockville. For Dunmore and Company, Honyman.
and Company, Blair. Clerk, Golpihoun.

Craiie.

ror Douglas, Heron,

Fol. Dic. v. 3.p. 1S. Fac. Col. No 18 8. p. 296.

1794. ine r7.
The CREDITORS of Alexander Hay against JkMES FLEMING.

ALEXANDER HAY, merchant in Canada, became bankrupt in 1786. In fum-
mer 1787, an adjudication was led againft his eftate in Scotland. When, a year
from its date was almoft expired, the attorney of James Fleming, merchant in
London, craved to be-conjoined in a fubfequent adjudication then brought; and
produced, as his grounds of debt, a copy of a.bill, a notorial proteft taken on it in
London, the account attefted by the debtor in payment of which the bill was
granted, and an affidavit on the verity of the debt made before a magilrate.
The bill itfelf had been fent abroad, in hopes of procuring payment. A decree
of adjudication was accordingly obtained, in which all objedions were referved
contra executionem.

The bill itfelf was afterwards produced.
In the ranking of Hay's creditors, it was
Objealed to this intereft.: imo, The 23 Geo. III. c. I8. § 5. gives the privilege

of being conjoined only to fhch creditors ' as are in readinefs forit, and produ.ce
' the inftrudions of their debts.' Fleming did not come under this defcription, a
.copy of an alleged bill not being.a legal inftru6dion of a debt.

2do, Although Fleming had led a feparate adjudication on the grounds of debt
produced, the objed6ion would have been equally itrong at common law. It is a
fettled point, that an adjudication can proceed only upon a decree of conflitu-
tion, qra liquid written ground of debt. Fleming had neither to produce. The
objed qf referving objedions contra executionem, is not to enable creditors whofe
dlebts gre not legally inftruded to lead adjudications, but merely to give time for
difcqfling thofe exceptions againft a voucher ex facie valid, which cannot be in-
ftantly verified; Fol. Dic. v. I. p. I-. ; 7th March 1794, Creditors of Neil Mac-
gleil againft Saddler; p. 122. v. x. of this Didionary.

dnfwered: It was.the objed of the ad of Parliament to give the privilege of
being conjoined to all creditors, who, had there not been danger from delay, might
effeaually have led feparate adjudications. The claimant might have done fo in

No 49.

No 50.
23 Geo. III.
c. is.
Objea ion to
the intereft of
a creditor
who had been
conjoined in
a procefs of
adjudication,
that he had
produced, as
his grounds
of debt, a
copy of a bill,
and notorial
proteft taken
on it, but not
the'original
bill itfelf,
fuftained, al-
though all ob-
jedions were
referved con-
tra tXecatiQ.
2em.

2Be


