
No 165. ings affixed by Brown to the cafhier's letters were corroborated by the oath of
the faid Brown, this would be fatisfaaory evidence of fuch intimation. They
therefore allowed Brown to be examined; and his depofition confirming the
afore-mentioned allegation,

I THE LORDS found the letters orderly proceeded.'

Lord Reporter, Justice Cleri. A. Wight.

Stewart. Fol. Dic. v. 3- P- 8S.

Alt. Arch. Campltll.

Fac. Col. No. 118. p. 217.

781i. February 13.
DOUGLAS, HERON, and COMPANY, against ROBERT ALEXANDER.

ALEXANDER, for behoof of Douglas, Heron, and Company, indorfed a bill
to John Chriflian, their cafhier at Ayr, and who was likewife one of their nu-
merous partners. Being diflionoured, it was regularly protefled; and a note,
under the hand of Chriftian, appearing on the back of it, bore that the difho-
nour had been duly intimated to Alexander. Diligence having followed, a fuf-
penfion was raifed; in the courfe of which procefs, Chriftian emitted an oath,
corroborative of the above-mentioned marking.

Pleaded for the fufpender: Chriftian, being not only the cafhier, but likewife
a partner of the Company, his teflinony is inadmiffible.

Answered -for the chargers : It is a method univerfally received in mercantile
praaice, to notify the dithonour of bills verbally, or by a card, without the
writing of a formal letter, a copy of which is to be entered in the letter-book.
Hence, if cafhiers, or other perfons intrufted with the affairs of merchants, be
not admitted, as habile witneffes, it will often be impoffible to obtain any proof
in fuch a cafe; and it would be very hard, were the poffleffion of a fmall fhare in
the flock of a company to difqualify them. Upon thefe grounds the Court de-
termined the queflion between Sir George Colebrooke and Co. and William
Douglas and Co. (supra) a cafe, in every particular, fimilar to the prefent.

THE COURT ' found the intimation fufficiently proved.'

Lord Ordinary,. Kennet.

Stewart.

1781. February 14.

Ad. Wr~iht. Alt. Macormich. Clerk, Tait.

Fol. Dic. v. 3- . 90. Fac. Col. No 34. P* 59.

DAVID ELLIOT against JoHN BELL.

WILLIAM BELL granted to John Bell his promiffory note for L. 560. John
Bell indorfed this note to John Grant, by whom it was again indorfed to David
Elliot.

Elliot not having recovered payment from William Bell, the granter of the
note, intiffiated the difhonour to Grant, the laft indorfer, but made no intima-
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tion to John Bell, the prior indorfer; againft whom, however, he raifedan ac-
tion for recourfe.

Pleaded for John Bell: Timeous notification of difhonour muff be made to
every indorfer, whether prior or pofterior, upon whom iecourfe is to be had. It
is admitted, that regular intimation to the laft indorfer is neceffary to preferve
any recourfe even againfl him;. but this intimation cannot, per se, have the ef-
fe&t to fave recourfe againfit the prior indorfers. Mercantile pradice has not efla-
blifhed fuch a confequence, in itfelf fo unreafonable. An opinion, given by one
of the moft emineit merchants in Britain,* is produced in procefs ; from which
it appears, that the pradice is to notify to all the indorfers upon whom recourfe
is claimed; to the laft indorfer, within the legal time; to the prior, within a
fpace as yetunfettled, but fuch as is not protradedbly any undue delay. Timely
intimation affords means of operating relief, which, it is evident, delay may of.
ten fruftrate. Befides, without fuch intimation, a prior indorfer is naturally put
off his guard againft an unforfeen demand; a circumftance that loads, with a,
grievous additional hardfhip, the power of making the demand. For what limit,
in point of ;time, an be fet to this power? It is indeed no other than the long
prefcription; for that introduced ainotig bills, by.the late ad of Parliament,
extendanot tothe ground of debt. Hence, at any moment, and to any extent,
however enormous, a merchant might be furprifed with formidable claims, rifing
out of old bill tranfaftions, of which he had not .even the leaft remembrance.
Such would be the unavoidable confequences of the purfuer's dodrine. On the
other hand, no incorivoriience refults froxmt that of the defender. A perfon gives
value for a bill on the credit of fuch names only appearing upon it, as he knows,.
not of thofe he is ignorant of ; and, of courfe, it muft be eafy for him to make
the requifite notificatibn.

With refped to authorities, there occur no decifions of the Court on this point;
nor are any of the decifiong giveN in Efiglalid precifely applicable. See, how-
ever, Forbes on Bills, cap. 6. i6.; and in Cuning. Abridg.; Strange, 707;

Pepys versus Sir John Lambert; alfo, ibid. f . p. 16.; Scarlet on Bills, § 5-
cap. 19. See likewife Ordinance of Rane refpeding bills of exchange.

Answered: It is an undifputed point, that every perfon who, either as draw-
er or as indorfer, puts his name upon a bill, thereby,.to the extenf of the fum it
contairs, pledges his fecurity a every pofterior holder ; unlefs he chufes to avoid
this confequencet- by fubjoining to his fiubfcription the words, ' without recourfe.'
From the nature of that obligation, it is evident, no neceffity arifes to the hocicer

to give any other notification than his own diferetion fhould didate. The expe,
diency of commerce, indeed, may preferibe, and has preferibed certain limits to

this freedom ; as, by the appointment of iitimatiQn itfelf, aiid the regulation of
the time within which it is to be given to the laft indorfer. But no additional obli-
gationl hai been created to force notification to aiy prior indorfer. Making inti-

Sir Robert Herries.
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No 167. mation thus neceffary to every one of a numerous train of perfons whofe names
appear on bills, but many, or moft of whofe additions or defignations may be
unknown to the holder, would mightily embarrafs mercantile tranfa6ions. It
is a miflake to fuppofe that a merchant never trufts to the fecurity of perfons of
the latter defcription. He may be ignorant of their defignations, or of the
places of their refidence, yet well enough acquainted with their charadler, in
refpec of credit. He may, even though uninformed of all thefe circumfiances,
properly place confidence in names, firange to him, when he fees that certain
prior holders whom he knows have already truffed to them. Hence, it appears,
that the obfirudion to the ufefulnefs of bills which would follow, were the op-
pofite dodirine to prevail, confifts not only in a tedious and burdenfome incum-
brance, hut even in an acdual diminution of the fecurity which they afford; while
the inconvenience flated by the defender is almoft imaginary, fince it can occur
only in a very few fingular inflances, like the prefent. For, it is plain, the fenfe
of his own intereft muft inftantly prompt the laft indorfer to communicate the
notice of difhonour to the immediately preceding one, who, in the fame manner,
will give it to the fecond, he to the third, and fo retro up to the drawer. Here,
then, a difadvantageous confequence, which of neceffity can but rarely happen,
is fet in oppofition to others likewife pernicious, which, as neceffarily, muft be
continually occurring.

Though there are no decifions of the Court on this point, yet the purfuer's
plea is fupported by Erikine, 3. 2. 27*-33,; and by Stat. Geo. III. r2. cap. 72.:
And, with refpedt to the law of England, by Stat. Wil. III. 9. o. ; Burrow's
Rep. vol. 2. p. 669.

THE LORDs I found, that notification to the laft indorfer was not, per se, fuffi-

cient to preferve or eftablifh recourfe againfit the prior indorfers2

Lord Ordinary, Alva.

Stewart.

A&. II. Campbell, H. Ershine, at Arch. Campbell.
At. A. Crosbie et Alex. Ferguson.

Fol. Dic. V. 3 p. 88. Fac. Col. No 36. p. 65.

1782. 'ily I8. HoDsoN and DONALDSON afainst BUSKBY.

MR BUSHBY of Ardwell in Scotland, when in London, adhibited his name as

indorfer to a bill accepted by Benjamin Graham, delivered to Hodgfon and Don-

aldfon, and payable in London, two months after date. This bill, when it be-

came due, was regularly protefted againft the acceptor for not payment; but

the indorfer having left London, and the holders being unacquainted with his

place of refidence in Scotland, no intimation of the difhonour was fent to him for

twenty-one days thereafter.
In a procefs, at the fuit of the holder, for recourfe againft the indorfer, who objec-

ted the want of due notification, the LORD ORDINARY, 3d July 1781, repelled the

defence, ' in refpecl it was admitted, that the defender left London, the then
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