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DEBTOR AND CREDITOR.

3402 Secr. 3.

1799. February 19. _
Tromas Bucuanan and Co. ggainst James SoMERVILLE. |

Messrs Bogle, Somerville, and Co. stood indebted to Thomas Buchanan and
Co. in the sum of L. g7, for different articles by open accompt.

In July 1776, Somerville sold his share in the company to Jamieson, one of
the partners.—The co-partnery contract expired 1st May 1747 ; on which day
the dissolution of it was advertised in the news-papers, and the creditors of the
company desired to apply to Messrs Bogle and Jamieson for payment.—From
that time a new company took place, under the firm of Bogle, Jamieson, and
Co. consisting of the former partners, with this variation, that Somerville was

‘entirely out, and one new partner assumed.

Buchanan and Company socn after applied for payment of their account to

Jamieson, who proposed, that, as immediate payment was not convenient, they

should take a bill payable at six months date for the amount of the account.—
The creditors agreed ; but, understanding that .the bill was to be accepted by
They likewise made
out the account ‘in their name, and subjoined a receipt to it in the following
terms : ¢ Received their acceptance for the above L. 108: I7:0, payable six
« months after date, which when paid is in full.’

In place of the above draught, the Creditors afterwards agreed to take a bill
accepted by Bogle, Jamieson, and Co. for the money.

This bill, when due, was protested for non-payment against the acceptors,
who, before that time, had become bankrupt ; and afterwards the Creditors
brought an action against all the partners of the old company, for payment of
their account.—No appearance was made for any of them except Mr Somer-
ville, the others being likewise partners of the new company, and acceptors of
the bill.

Pleaded in defence for Somerville; The debt due to the pursuers by Bogle,

‘Somerville, and .Co. was discharged by the pursuers, who took in place of it

the bill accepted by the new company ;—consequently the defender is not li-
able.

"The pursuers are, at any rate, iz mora. They ought to have demanded their
payment from him at the time the company was dissolved. If they had done
so, he vould have paid them safely, as the new company were at that time sol-
vent. But the pursuers wilfully postponed their payment, by taking the bill
at six months. They have themselves therefore only to blame, that they have
come too late, and afier their debtors are insolvent.

Answered for the porsaers ; It is a transaction which will not, in dubio, be pre-
sumed, that a craditor censents to his debtor becoming fice, upon another be-
coming bound,  The consent of the creditor to free the original debtor must be
cicarly established ;

and, I circumstances can admit of another construction, e
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In this case, the pursuers did not give any absolute or unqualified discharge
of the account to the partners of the old company on getting the bill. The
discharge was only conditional, upon payment of the acceptance received for
the amount of their account. If the bill had been paid, the condition would
have been purified, and the discharge effectual to all parties. But, as it was not
paid, no person is free from the debt who was formerly bound ; and the
partners of the old company, to whom_ the furnishings were made, are still li-
able. '

This transaction did not cut out the defender from any relief against the
partners. of the new company, which he would otherwise have been entitled to.
The claim of the pursuers for payment must have preceded any step taken by
the defender for relief. If the pursuers had allowed the matter to lie over dur-
ing these six months upon the footing of the open account, without taking any
acceptance, the defender still would have remained liable ;—yet, in that event,
he would have been equally deprived of his relief, as in the case that has really

happened. .
Tuze Court ¢ sustained the defences, and assoilzied the defender.

Act. Tlay Campbell,  Ale. Wight.  Clerk, Tair.
- Fol. Dic. v. 3. p. 195. Fac. Col. No 71. p. 135.".

Lord Ordinary, Hailes.

1793, June 29.

Maessrs Epie and Lamrp, and the Other Creprrors of Joun WEIR, against
RacuaeL and ANNE ROBERTSONS.

1¥ 1773, John Weir granted an heritable bond for L. 470 Sterling, over the
lands of Kerse, Daldaholm, and Clanochyett, in faveur of Margaret, since dead,.

and of Rachael and Anne Robertsons.
In 17774, Mr Weir granted an heritable bond for L. 20006, over the lands of

Kerse alone, to Messrs Edie and Laird.

In 1782, the Miss Robertsons renounced their heritable security over Clanoch-
vett, with the sole view of accommodating Mr Weir, who intended to exchange
these lands for others belonging to a neighbouring proprietor. ‘

Mr Weir having afterwards become bankrupt, his estate was brought to ju-
dicial sale, when the lands of Kerse were sold for L. 19009, those of Daldaholm
for L. 910, and the projected excambion of the lands of Clanochyett never
laving been carried into execution, they were sold for L. 810.

Miss Robertsons having applied to the Court for a warrant (?nvthe purc}}asersv
for L. 6oo, to account of the principal and interest due on their bond, thelr pe-
tition was remitted to the Lord Ordinary in the ranking; before whom Messrs

Edie and Laird, and the other creditors of Mr Weir
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