
PROVISION To HEIRS AND CILDREN.

1776. Yuly 30. LAMOND 4aainst knoN.

LAMOND, a shoemaker, by his marriage-contract, bound himself to settle his
whole heritage and moveables on himself and spouse in conjunct fee and life-
rent, and to the heirs and bairn; of the marriage in fee, and to do no deed to
prejudge the children of their said right. He left a son and four daughters;
three of whom having married with his consent, he gave them tochers, and re-
eeived their discharges of all due them under the contract. The fourth daugh-
ter having married without his consent, received nothing; but, at her father's
death, she claimed her provision as a bairn of the marriage; and insisted, That
two heritable subjects, of which her father had taken the rights of the one to
himself and spouse in conjunct fee and liferent, and to his heirs in fee; and of
the other to himself and spouse in liferent, and to his son in fee, should, along
with the moveable succession, be subject to an equal division among all the
children. Urged in defence, The father, notwithstanding the obligation in the
contract, retained the power of division; and the destination of the heritage, in
the title-deeds, was the m-ost formal division possible with regard to it.-THS
Loais found, that the titles of the heritable subjects carry them exclusively to;-
thec son; but that the pursuer, as a bairn of the marriage, has a right to an
equal share of the ixmalder of the estat.-See APPENDX. .

Fol._Dic. v. -4. p. 19,.-1

WILLIAM FOTHERINGHAM, and ALEXANDER HuME, his Tutor ad Litem,
against Colonel ALEXANDXR FOTHERINGRAM OGILVIE, and Others. ,

IN 1742, Elizabeth Ogilvie of Balfour was married to Thomas Fotheriugham
of Powrie. By the contract of marriage, the latter became bound to settle his
estate of Powrie on the heir of the marriage; and the Lady, 'In contemplation,

of the said marriage, disponed her estate of Balfour to herself, and .the said
Thomas Fotheringham, her future husband, in conjunct fee and liferent, for
the said Thomas Fotheringham his liferent use allenarly, and to the second
son of the present intended marriage betwixt them; which failing, to the
third, fourth, and other yoauger sons to be procreated betwixt them, in their
order, successively; which failing, to the eldest son to be procreated of the

£ said marriage betwixt them, under the condition of his being obliged, to de-
* nude in manner after expressed; which failing, to the betrs-male of the body
' of the said Elizabeth Ogilvie, by any subsequent marriage; which failing,, to

the heirs-female to be procreated of the said intended marriage; which all
* failing, to the, said Elizabeth Ogilvie, ber beirs ad assignees whatsoever; the
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