HUSBAND AND WIFE:

1776, August 10. v ‘
Georce Lewis Scort, and Others, against SorniA Lapy CRANSTOUN; and
" MicuaeL Lape, Esg. her Husband, for his interest.

Sorria Brown, daughter of Jeremiah Brown of Apscord, in the county of
Surry, Esquire, was, in-the year 1748, married to James late Lord Cranstoin,
to whom she brought a fortune of £12,000, and during her marriage suc-
ceeded to a much greater one. In contemplation of this marriage, two settle.
ments with mutual reference to each other were executed betwixt the parties,
. one to affect Lord Cranstoun’s Scots estate, and the other the estate which he had
in England. By the Scots settlement, his Lordship disponed to the said Sophia
Brown, now Lady Cranstoun, in liferent, a yearly annuity or annual-rent of
#1700 Sterling, forth of all and whole the said James Lord Cranstoun’s lands
and estates both in England and Scotland, or whatever such lands and estates,
either in England or Scotland, which he should purchase; acquire, or succeed
to, during:the continuance of the marriage; < and particularly without pre-
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¢ judice to the generality aforesaid out of all. and whole the lands and . estates

« of Crailing and Wauchope.” In virtue of this:settlément, Lady Cranstoun
was infeft in the lands, for securing her jointure or: annuxty of £700, and
her sasine taken thereon duly recorded.

The above marriage contract refers to the Enghsh corm'act executed of the
same date, 26th and 30th March 1748, in form of an indenture between
the parties to the contract and the late Lord Napier and others trustees there-
in mentioned. By this deéd Lord Cranstoun’s English estate, described as
part of the Lordship and Manor of Riddsdale in the county of Northumher-

land, and said to be then of yearly rent about #£384. Sterling per annum, is
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declared to be vested in the said trustees, ¢ upon trust for the better and
¢ more effectually securing the payment of the said annual sum or yearly rent
<« of £700, so secured or intended to be secured to the said Sophia Brown
¢ in and by the said settlement or articles of marriage, of equal date hereof
¢ executed according to the laws of Scotland as aforesaid.”” And the settle-
ment provides, ¢ that the sald@ﬂémkses.mall come in-qid of the said lands,
¢ hereditaments, and estates of the said James Lord Cranstoun in Scotland,

“ in and by the said recited articles or settlement, charged with the said annual
 sum or yearly rent of #£700, and be contributory therewith for the better
¢ and more effectually raising and paying the same annual sum to the said
¢ Sophia Brown, and her assignees, for her liferent as aforesaid.”

Lord Cranstoun at the time of his marriage was in debt, and his debts con-
tinued to increase during his life, notwithstanding the large fortune he got by
his Lady. This misconduct alarmed his creditors, who at last brought his
Scots estate of Crailihg and Wauchope to a judicial sale.  In the ranking
Lady Cranstoun entered her claim for her liferent provision, secured to her
by the foresaid marriage settlements, and she was accordingly ranked upon
the said estate preferable to George Lewis Scott, and many others of Lord
Cranstoun’s creditors, for payment of her annuity of #£700. Sterling. But
under condition, that if she should draw that annuity out of the estates of
Crailing and Wauchope, she should make over to the postponed creditors
‘¢ any separate security provided to her upon Lord Cranstoun’s estate in Eng-
‘“Jand.” Her Ladyship, however, was so classed amongst the creditors upon
the Scots estates of Crailing:and Wauchope, as to render her absolutely cer-
tain of drawing, in the event of her Lord’s death, full payment of her annuity
of #7600 out of the price of these estates or interest thereof; and according-
Iy, by the articles of roup, the purchasers were entitled to retain £ 14,000,
pa¥tiof the price; at & fier cent. to answer that annuity, -

-In June 1770, Lord Granktoun, who had frequently before applxed to her for
a’variety of 2deeds in his-own’ favour, or in:faveur of his creditors, and which
she: from the reverentic maritalis had been induced to- grant, obtained from her
in: particnlar. 2 deed. renouncing. her preferable' security for her annuity upon
his Scots: estate, Wwhich had been by that time sold. = The deed was conceived

. in:the-féllowing terms - #% Sophia, Lady Crdpstoun, considering:that I am.in-

@feft in the estate of Crailing and others, fér payment to me of an annuity of
¢ 3700 Sterling during my life, in case I survive Lord Cranstoun my husband ;
¢ that I am also secured in the said annuity upon’ Lord Cranstoun’s English
¢ estate; that by the decreet of ranking of Lord Cranstoun’s creditors Iam rank-
¢ ed for the 'said ‘annuity upon the estate of Crailing secundo Jaco, with this
¢ quality, that' if I'draw the said annuity out of the estate of Crailing, I must
¢ make over to Lord Cranstoun’s credifors my security therefore upon his
¢ Liordship’s English estate for their relief thereof ;—that six months before the
¢isale’of Crailing, the creditors agreed, upon my renouncing my annuity out of
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Y be: astateof Giniling,:.endaking myself, rghereﬁoreﬁ to the English. estate,
¢ whereby they would et immediate - payment. of their debss, that théy would
% give idown:all accumulations,.and. acgept of sheir:pringipal sums, annualrents,

¢/andiéxpénses; and-also*corisidbring that:the estatesiof Girailing and Wauchope:

% s0ld for .£38,700.Stenlingyend that thej principal sums and ahnual-rents due
§; to the.creditors did tHen. antount onlyto abonti97,000; Stetling; and being
¢ now "m&lmg tio accept of - the offer .made: by thee 1ereditors upom their imple-
- $menting théir part' theneof,-and; the residug afqthe price after their payment
. Ubeing vested in trustess far behoof of LordiGtanstoun and myself in liferent,

- ¢ and Brown, James, Charlessand: Géorge - Gramstoun, my. youngerrchzldren, in
¢ feey therefore 1 hereby;awithiconsent of James Loxd:»Cranston my: husband,
¢ and ‘withrand mderthé conditions: and. prowistons hiefere:mentiiined, and no
. otherwise, renounce, .andatischdrge fhe foressid .anmuity of £700. Sterling'so
¢ far as the same:respeets or, affeicts the estatesiof Crailing . and Wauchope, and
~ <all or any part theresfy.ahdthat in:favourof.the creditors: ranked upon the
¢.said estate-and;shie puivchiasers therbof ;i andicensent that the creditors draw
¢ their. principal sunis, annuglrents, andexpensds, out of -the price of  the said
¢ gstate immediately, -and.if; the same ;manner as if I had meyer béen infeft in
* the said estate for the;said annuity, or.ranked therefore:on the same, saving
¢ and reserving always my security for: the said annuity out of Lprd Cranstoun’s
¢ English estate;; . provided.always that these presents are granted by me upon
¢ this express. condition, thatithe whole ,stsditors who, ptodacg:d interests and
¢ are-rapked on the estgtesacgept of pgympnt gut of the price of the estate and
¢ rents thereof, of the, pxincipal- sums and.-annualgents, and. real expenses, and

< give down all accumulations except the annualrent. of -the annualrents ac-

¢ cumulated on their adjudications, declaring hereby, thatif the above condition
¢ is not complied with and agreed to by the greditors, or their debts restricted
¢ as aforesaid, then this, xe@anctatxon is o be woid and null,. and my infeftment
‘ for; my said annijty, andtplape’in the decteet of. rzmkmg, dre to standand to
< have full force and effect; with and under which conditions these: ‘presents
‘.ate granted and no otherwise j~—and I.with consent aforesaid, -bind and ob-
¢ lige: myself,: niy heirg- and, guc,cessots, to. -waryant 'this- renunciation - under
 the"conditien fexdsaid, (at:all;hands; saving: slways-10:1erd Granstoun all ob=
¢ jectionstq thevadgudmﬁcms ofr thb unnteswfgrﬁaw%sxﬁhud Johnston, and
¢ Willigm, Gﬂm?"‘?en RS Dy oily vl anwapotaee
.Lord..Granston died in- 1771 ;7 and-the purcbaeers of the chts estate of
Crailing. and ‘Wauchope, havmg ‘yaised an,actipn:;of mulitplepemdmg, Lady
Cranstoun‘and her present:usband, -Mr, Lade} appeated in the process, and
claimed to be: ran.ied updn the pricés, of - theisald.: estaes-for payment of her
full annuity of: 7001 Sterling, 4siundffected by the-dforesaid deed of renun-
ciation, and ‘a-:decree . of- preference: -wast prenounced : by Lord Auchinleck
Ordinary, in favour of Mr. Lade in-the right of Lady Cranstoun. . o
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A represgntation having been preferred for-the creditors, the Lord Ordinary
found, that Lady Cranstoun and her husband must make over to the creditors
the security upon Lord Cranstoun’s English estate ; and the creditors having
desired an express judgment, concerning the deed of renunciation, his Lord-
ship ¢ found, that the deed granted by Lady Cranstoun stante matrimonio being
¢ a donation to her husband, is not effectual.’.He at the . same time refused a
representation on the part of Lady Cranstoun against the interlocutor finding
her obliged to assign.  Both parties represented against this interlocutor ; and
his Lordship pronounced the following judgment: * In respect of the specml
¢ circumstances of the case, finds my Lady Cranstoun is bound by her trans-
¢ action, and that she cannot revoke it.” To this interlocutor the Ordinar)i
afterward adhered; and against these judgments finding the renunciation
effectual, and that Lady Cranstoun was obliged. to assign, her Ladyship and her
husband reclaimed to the whole Court. They argued, that the renuncia-
tion being a donatio inter virum et uxorem :tame matrimonio, was revocable at any
time during the life of the granter. But laymg aside this circumstance, it was
apparent, from the words and tenor.of the deed, :that the renunciation was
monolateral, and a mere gift or donation, upon the part of Lady-Cranstoun,
qualified with certain conditions pendent on the will of third parties ; and con-
sequently could mot be binding upon her unless it was excepted by these
parties; and unless they had become bound to perform the conditions.
Now these third parties, the creditors, never declared their acceptance of this
deed, nor became bound on their parts to perform the conditions under which
it was granted. When Lord Cranstoun was alive they'never thought of accept-
ing of the deed of renunciation, but as soon as he died, and Lady Cranstoun
became entitled to her jointure, they laid hold of it for the purpose of depriv-
ing her of her just claim. Her Ladyship besides had virtually revoked the
deed, and she offered to prove, that long before any of the creditors thought
of availing themselves of it, she had demanded the deed back for the purpose
of cancelling it. ‘

On the part of the creditors it was answered, That the deed of renunciation
was not in fact, nor could be construed in law, a donation to Lord Cranstoun.
It was by no means a gratuitous, but an onerous rational deed on the part of her
Ladyship, for the benefit of herself and children, and for valuereceived ; while
the benefit to Lord Cranstoun was only the chance of his enjoying the interest
of £6000 during life, in case he survived Lady Cranstoun. But supposing
that even a considerable benefit had redounded to him without any benefit to
the Lady herself, still this could afford no objection to the transaction, dona-
tions between husband and wife being by law revocable only in so far as con-
cerns their own particular interest. = The right of a third party is notto be
called in question ; and it has been repeatedly adjudged, that deeds between a
husband and a wife, where there is jus guasitum tertio, cannot be revoked
even in the narrowest cases.
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To the plea, that the renunciation was only one part of a mutualgontract,of No. 1
which the, counterpart wag yeanting, it was- answered ;: 142y, That the argu-
ment here was founded on a misapprehension of the nature of the transac-
tion,  No deed or writing of ;any kind was necessary. to be.execyted by the
cr.edltqrs ; the preposal cap}gfmm them; and the deed of renunciation accord-
ingly proceeds upon: the nmgt;ve that they | had agreed. £

. 2dly, Supposing the transaction to be considered in ‘the hght of 2 mutual
contxact, Lady Cranstoun cannot .now be allowed. £6.zesile 5. for as no formal
de.ed was necessary on the part of the creditors, it was sufficient for them to
declare their acceptance when required ; . and haping declared their aceeptance
rebus integris, the transaction was complete and lppdxngcn both parties.: -

Replied for Lady Cranstoun and her -hushand . .[That it was mere pretext
to-insist that the deed of;remunciation conferred .any benefit wipon Lord Cran-
stoun’s. creditors or his children; for-the immediate. h&neﬁt was to Lord
Cranstoun himself ; and were a:distant, contingent, or eventital interest to a
third party, to be admitted, the most indisereet donation to.the husband
might thus be protected.. . And with regard to the second argument; that no
formal deed of acceptange;on the part of the creditors was riecessary, the deed

-of renunciation did contsin express conditions o be performed. by the credi-
tors, which they havmg failed to perform, the deed of consequence became
void.

The Court pronounced the following judgment “« On report of the Lord
4« Probationer, and having advised this petition, with: the answers, and heard
¢ parties procurators. thereon, the Lords find that the.deed of renunciation
¢ by Lady Cranstoun is binding upon her and her husbind for his interest, and
« that she is bound to implement it ; and they remit to the Lord Ordinary to
¢ proceed, and further to do as he shall see just.”” "And to this interlocutor
the Court adhered, upon -advising a- reclaiming petition.-ard.: answers. . But -

-~ this Judgment was reversed upon appeal o

Lord Probauoner, Ankerville, " For the Credlpors, M‘thn Fant A‘lt, Rée, Mlzdhu.
J W

1‘776 ' Nwember 911.', NmLséN

A claim for.a widow’s mournings was found not effectual in competition No. 2.
w1th the husband’s credltors, where the mamage had been dissolved within
year, ; and day —See No. 375. P 616.1 See APPEme, PART 1. woce Pr1vi-
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