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1775. August 5.
ALEXANDER ELLIOT 4gaimlt HENRY RICHMOND and JOHN POLLOCK.

No horning could proceed fummarily againit any perfon upon a bill, previousto the ad z681, c. 20. This ad flatutes and ordains, ' That, in cafe of any fo-
reign bill of exchange, from or to this realm, duly protefiled for not acceptanceor for not payment, the faid proteft having the bill of exchange prefixed, fhallbe regifirable within fix months after the date of the faid bill, in cafe of non-acceptance, or after the falling due thereof, in cafe of non-payment, in thebooks of Council and Seflion, or other competent judicatories, at the inflanceof the perfon to whom the fame is made payable, or his order, either againitthe drawer or indorfer, in cafe of a proteft for non-acceptance, or againft theacceptor, in cafe of a proteft for non-payment, to the efted it may have theauthority of the judges thereof interponed thereto, that letters of horning,upon a fimple charge of fix days, and executorials neceffary, may pafs thereupon for the whole fums contained in the bill, as well exchange as princi-pal, &c.

Upon this footing did our law fland down to the ad z696, c. 36. the words ofwhich are: ' Statutes, enads, and declares, That the fame execution fhall be

Answered, Imo, The objedor has acknowledged himfelf debtor to Nifbet forthe contents of the bill in queflion; 2do, That the adual notification of the dif-honour is to be prefumed; and, 3tio, That the notoriety of the acceptor's bankruptcy before the bill became due, was equivalent to an adual notification, andexcluded the fuppofition of any damage having 4rifen from the want of it.The Court went upon the particular cirpumfiances in this cafe. Accordingly,
Havin confidered4 the difpofition by the objedor, Martin, to David Nifbetand the other truffees for his, Martin's, creditors, wherein he acknowledges thathe is owing to the faid David Nifbet the fum of L. 514: 17 : 6 Sterling; and thatit is not denied by his propurators that the furn in the bill in queftion is thereinincluded, Fin(d fulicient evidence that the difhonour of the faid bill was pro-

perly intimated to Robert Martin; therefore decern againft him for the funs,principal and intereft, contained in the bill libelled on."
The truft difpofition by Martin to Nilbet, bearing in general that Nilbet wasa creditor in L. 514: 17: 6, it was argued, contained a claufe, that the flating ofthe debts as claimed by the creditors themfelves, was without prejudice to allcompetent objedious that might be made to any of them; therefore it was en-tire to Martin hinfelf. But this, it was obferved, was no more than a claufe of

ilile, generally thrown in, in all fuch deeds.
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combetent, aid procted upoh iildd bills or precepts, dtrigl roviid to pfsi
upon foreign bills of, exchange, by the twentieth ad of thd thifd faffrhf d
King Charles the Secnd, Ideri id9 amo r6Si, ifldr ad- is hereby e -xteMied
to inland bills and precepo in all points."
By thefe two ads, horning was competent, after a bill was accepted, only a-

gainft the acceptor himfelf, but neither againft the drawer not awly 6f the indor-
fers, againf whom a common adion of recourfe only lay before the late ad of
George ifl. c. 72. for rendering the payment of the creditors of infolvent debtors
more equal and expeditious, &c. And the words of the ad, in fo far as they
refped this queftion, are, ' That all inland bills and promiffory notes )fhall be

protefted in like manner as foreign bills, before the expiration of the three days
of grace, otherwife there fhirlI be tro rcourfe againft the draWeis or indorfers
of fuch inland bills, or againft the indorfers of fuch promiffory notes; and it
fhall be fliffticif to preferve the faid recourfe, if notice is given of the dio-
norr withiw fourteen days afte the proteft is taken without prejudice to te
'6idficatibt of' the difho dour Ot foreign bills, to be made within fuch time as is
rbqkiretf by the ufage and ciutoti of merdiants.' And'the very next claufe of

the MViius thus : ' That, fri and after the faid zflfi day of May 1772, fux,
'nary execution, by hornhg or other diligence, Iall pafs upon bills, whefther
foreign or iitland, and whther accefied or pfoteffed for nol-acceptanc, aiid
upon all promiiffory notes, duily riegotiated, not only againlT the acceptors of
fueh bills, or granters of fuch notes, but alt' againft the draw&rs of fuch
bills, and the wliol indorfers of the faid bills aid iotes, jointly and fe

' verallj, excepting where tlie inidorfation is qualifiad to be withouf reco f *
faving and refeting to the drawers or indorfer& flieir refpe&-ie claiins of
recourfe agnfift each other, and ll defences agafnft the fame,, accirding to

The prefeit queffion arofe in a fufpenfion of a charge giveni to the drawers
aid indorfer of a bill, which. was accepted, but 1t0 paid when due, in ordie
fb have roiutf agnittit them.

Pleaded: Ir is clear, that no frmiary diligence by hbrnihg againff drawers
and indorfers is authorifed by this ad, unlefs a proteff has been regularly takei
within the three d-ys of grace; now, it is not pretended that, in the prefenf
cafe, thi biltwas prbtefted within the three days of grace, or for ma ny day
afterwards, Hence no horning was competent againft thd.fufp nders; and coil
tequently, the prefent bill falls to be pafed without cautiddi configitibi of
any kind.,

Oberved on the Bbnch.: That, in thi cafe, it was dlearly' th6 fenfd and un-
dbfitanding'of all parties, as thown- by the corrtfpondence ward other cicicm.in
flances, that this bill was not to be- fubjet- toffrid negotiation; therefore the,
fufpenders were fill liable in the contents of this bill. But the whole difficul-
ty lay on the words of the ftatute, duly negotiated, i. e. in terms of the preced-
ing f1atute; that it was inaccurate in the-writer to the fignet to iffue letters of
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No I63. horning in fuzch a cafe; and, therefore, the charger muft be referved to his ac-.
tion at coniot-w.

The ill was ordtred to paffed on juratory caution, becaufe it was offered,

otherwife would have been paffed fimply without caution. See SUMmA Diu~-
GENCE.

A&. W'. Baillk. Alt. Al. Milkr. Clerk, - .

Fac. Col. No 196. 1. 132.

1777.- February 27. CooPER against CLARK.

COOPER applied to Clark for the loan of L. ioo, and Clark, inlead of cafh, in-
dorfed him a bill to that amount, due to him by Wann and Watfon, but of
which the term of payment was paf, the bill being due 19 th December 1793,
and the indorfation given 4 th January 1774. Clark, in return, granted his
own bill, payable at fix months, for L. io2: los. thus including the interefL.
Wann and Watfon being unable to pay, Cooper protefied the bill againit them,
and againlt Clark for-recourfe; who being fued, prefented a bill of fufpenfion.
Clark, in the mean time, indorfed Cooper's bill to Maclintock, merely as a truf-
tee; and he fueing for payment againft Cooper, the latter prefented a bill of
fufpenfion; and both being conjoined, came to be difcufled together. It was
urged for Clark, That though recourfe is competent againft the drawer or in-
dorfer,. Where the indorfation is Made before the bill is payable, it is otherwife
where the indorfation is made after the term of payment is paft, for the bill has
then lofI its privileges; for, what is the meaning of recourfe-being preferved by
a proteft taken within the days of grace; if a proteft taken long after their ex-
piry, and after the bill had become due, were to have the fame effect ? Answer-
e'd, The forfeiture, of recourfe, in ordinary cafes,! is 'the jifl confequence of the
negligence of the holder of a bill, in not taking early and timeous meafures for
obtaining payment; which negligence is imputable, if a proteft is not taken
within the days of grace : but, in the prefent cafe, the indorfee had no oppor-
-tunity of taking fuch timeous meafures. for the term of paynient was paft before
he got right to the bill.

THE LORDS found recourfe competent to Cooper againfi Clark, on Wann and
Watfon's bill; and therefore, in the firft fiufpenfion; found the letters orderly
proceeded, and fullained the faid claim of recourfe in compenfation of the
bill granted by Cooper to Clark, and indorfed to Maclintock; and found Cooper
and Maclintock jointly liable in expences. See APENDIX.
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