SroTtal BILL or EXCHANGE. 1601

- lieve- Hlm but wlﬁen, further "the defender is feen ackowledgmg, that-he' did
pit this mto Mr Campbe'ﬂ’s hatds! m order- that ‘he-might t convert it into ca(h
when, at an after clearing. of - ‘accounts with Mr Campbell thls ‘bilt'is ftated in
the doqueted account of date Ift june 1772, though not payable till 1t Decem-
ber; fo-that the defender takes credit for the fum of this bill, as fo much cafit
paid to Mr Campbell at the time of its being tranfmitted ; when, recently before

this tleararice, the defender is aprpnfed that cafh-had buen got for this bill, by~

dlfcountmg it with the purfuers, and that they had intented procefs againft him
for recourfe 3+ andwhen- he, ‘upon  this, takes credit for this bill from Mr Camp=

bell, and. allows a decree for-recotirfe to go againft himfelf at the inftance of the -
purfuers 3 it'is 1mpofﬁble from- all thefe circumftances; to draw -any concluﬁon, .,
other than-that the defender “was confcious that his condu®; with’ refpe@ to-this -
bill, was in all refpeéts equivalent to an- actual mc}orfatmn -and ‘that the purfuers :
had a juft'claim againft him. for recourfe.. At the fime’ time; the purfuers muft
. obferve; -that the diftinétion - ‘which-the defender -would: here - eftablifh, between !

the: effect of an-affignation and dn indorfation-of- afbﬂl 1 by no means well
fotnded in faw: They have: precifely the fame effe®; (vzde Erfkine;’ P; 43‘3 §
3173 No1o2. p: 1 5:5) -wherefore, the- admnﬁon made by the ‘defendeér, of the
o1rcumﬁances arifing in this cafe being -tantamount to an affignution of “this- Bill

by him to Mr Lampbell is all that the purfuers have occafion ta contend for, in .
order to eﬁabhfh their recourfe - agamﬁ the .defender. . And,. indeed, the defen- -
der’s error in this partlcular proceeds-from a mlfapprehenﬁ'on of the principles on -
which queftions of this kind fall to be decided... Fide Forbes on Bills of Excha,nge

P 23- and 24.; Cuningham on Bills of ¥xc hange P 26—103

Tue Court adhered to the Lord Ordinary’s interlocutor, which.* repelled the -

reafons.of . fufpenﬁcm, and found the letters ordetly proceeded, .
A&’.: w. Bf‘{l{“’; - AIt _7 Ba.rfwcl/ o Cle;k Ta;: e
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1773 7zine 21.. JAMES CouLTER agam.rt Ronmm: MARTW. L

A BILL was drawn by Robert Martln 20th. Decemben 14764, upon amz], aC~

cepted by George Kellar, for-L. 194 :17: 6,: payable to the drawer four srenths
after date. It was. indorfed for value by Martin,.to, Tf_zp}pas Johniton,. and-by-
him indarfed fot value to David Nifbet ; in whofe hands ¥ temained  when: it. be-
came due, 20th and 23d April 176 5. Kellar-the. acceptor: ‘having become po-»
tour bankrupt about- the middle of February, 17635, immediately thereafter, fled:
from. Scot]an& ;.and Mr Coulter havmg .come lately to, have right. to: this bxll, ass
creditor to David Nifbet, -
Ina queftion of ‘recourfe. between him- and ‘Martin, the- drawer arid mdex*fer

the latter objedfed to the due negotlatlon of the bill, in refpe& there was. 1o prooﬁ
of the notification of its dithonour. -

No 161,

No 162.-
Evidence of
due‘notifica-
tion of the.’
difhotiour " .
ha’vmg been -
given, fo as
to-fubject the .
drawer in re-
courfe, was -
inferred from :
his own, pof-
terior deed,
importing an
acknow- )
ledgement of -
his being
debtor in'the -
fum, among
others, to the
helder,



No 16a.

No 163,
Found, that
by the aét 1.,
Geo. I1L. cap,
72. fummary
diligence can.
- not proceed
by horning a-
gainft draw-
ers‘and indor-
iers of bills
within the -
three days of
grace.

1602 BILL or EXCHANGE. Div. IV,

- Answered, 1mo, The objetor has acknowledged himfelf debtor to Nifbet for
the éoptents of the bill in queftion; 24o, That the actval notification of the dif-
honour is to be prefumed; and, 3tio, That the notoriety of the acceptor’s bank-
ruptcy before the bill became due, was equivalent to an actual notification, and
excluded the {uppofition of any damage having arifen from the want of it.

The Court went upon the particular circumftances in this cafe. Accordingly,

B Havin_g confidered the difpofition by the objector, Martin, to David Nulbet,
and the other truftees for his, Martin’s, creditors, wherein he acknowledges that
he is owing to the faid David Nifhet the fum of L.s14:17:6 Sterling ; and that
it is not denied by his procurators that the fum in the bill in queftion is therein
included, Find fufficient evidence that the difhonour of the faid bill was pro-
perly intimated to Robert Martin ; therefore decern againdt . him for the fums,
principal and intereft, contained in the bill libelled on.”
" The truft difpofition by Martin to Nifbet, bearing in general that Nifbet was
a creditor in L. 514 : I7:0, it was argued, contained a claufe, that the ftating of
the debts as claimed by the creditors themielves, was without prejudice to.all
competent objections that might be made to any of them ;- therefore it was en-
tire to Martin himfelf. But this, it was obferved, was no more than a claufe of
{tile, generally thrown in, in all fuch deeds. '

A&. Cullen. Alt. B. . MLeod. Cletk, Gibon.
Fac. Col. No 174. p. 90.

e ————— .

1775. August 3.
ALEXANDER 'ELLIoT qgainsz HeNRY RiceMonp and Jonn Porrock.

No horning could proceed fummarily againft any perfon upon a bill, previous
to the aét 1681, c. 20. ‘This a& ftatutes and ordains, ¢ That, in cafe of any fo-
¢ reign bill of exchange, from cr to this realm, duly protefted for not acceptance
¢ or for not payment, the faid proteft having the bill of exchange prefixed, fhall
* be regiftrable within fix months after. the date of the faid bill, in cafe of non-
* acceptance, or after the falling due thereof, in cafe of non-payment, in the
¢ books of Council and Seffion, or other competent judicatories, at the inftance
¢ of the perfon to whom the fame. is made payable, or his order, either againft
“ the drawer or indorfer, in cafe of a proteft for non-acceptance, or againft the
¢ acceptor, in cafe of a proteft for non-payment, to the effed it may have the
¢ authority of the judges thereof interponed thereto, that letters of horning,
‘ upon a fimple charge of fix days, and executorials neceflary, may pafs there-
‘ upon for the whele fums contained in the bill, as well. exchange as princi-
¢ pal, &ec. ) - -

Upon this footing did our law fland down to the act 1696, c. 36. the words of
which are : ¢ Statutes, enadls, and declares, That the fame execution fhall be



