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Nor is there any res judicata in this cafe: Whatever may have been found in
competition with other creditors, cannot affect {uch as were no parties to that
competition. . Indeed, all that has been found is, that the aflignees are entitled
to compear and compete; in other words, that, though deriving their powers
from judicial proceedings.in a foreign country, they have personam standi here,
and may. operate preference by diligence, or object to the diligence of other cre-
ditors ;.. but they. cannot be confidered in a more favourable view than truftees
for behoof of creditors, who, though named by the bankrupt, with the concur-
rence of the bulk of his creditors, arein no fhape preferable to fuch as refufe to

“accede, unlefs in fo far as they have acquired a preference by diligence.

Answered : Though a bill protefted. for not-acceptance. may be confidered in
the light of an intimated affignatien, where the perfon- drawn upon has effects
of the drawer in his hands, the cafe is different where he has no more than Dbills.

And it was upon that ground that the arreftments in Cuming’s hands were found

to be ineffectual. A writing, in.the form of a bill, requiring Cuming to indorfe
thofe bills to.the “holder, would have been good for nothing; and the virtual
affignation, {uppofed to-be implied jn. the drafts in favour of Pewtrefs and Ro-
berts, can haye ne ftronger effect. v ‘ ‘ «

2do, The aflignees, by judgment of the Court, have been found entitled to

compete ; and, though they have been poftponed to thofe creditors who had ufed .

valid arreftments prior to the competition, they are preferable to arreftments exe-

cuted after it.. The fums in medio became litigious by that competition, which -
muft, at any rate, be confidered as a f{ufficient Intimation of the. aflignment in -

their favour.

<. Tae Lorps preferred - Meflts Pe‘}vt;efs' and Roberts to -the fums.in William -

Cuming’s hands, to the extent of the draughts in their hands.” (See Foreion.)*

For the Affignees, Macqueen, Blair. Ale. Soficitor Dundas, &e. . Reporter, - Pitfour,
G. Ferguson: ~ Fl. Dic. v. 3. p. 41 Fag. Col. No 72. p. 315. -
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1775... February 21. ‘
Cross and BogLE, against Joun Meir, Factor for the Truftee and Creditors of
Davip Locu. . '

_' ARTHUR MILLER, merchant in Ediabargh, having become bankrupt, and ‘ap-
'plied» for the benefit of. the Gessio, a fequeftration was awarded upon an applica-
tion of his-creditors, and, among others, David Loch, merchant in Leith; and

* Although not particalarly mentioned in this report, or in' No 81.; the firft arreftment ufed
in Cuming’s hands had been found ineffe@ual.  Bills blank indorfed lodged with him, and bills
drawn payable to him, in order to recover payment, were arrefted in his hands, before he had
obtained payment. This found inept; he being accounted & mere faltor or agent. The arrell
ment ufed by Pewtrefs and Roberts, was affer Cuming had recovered payment ; which was fuf-
tained. In a cafe from Bremen, in Summer Seflion 1776, (se¢ Foreien.) the Court difapproved

of the above preference given to the prejudice of affignees of the bankrupt eftate of a foreigmer, .

and departed from the principle on which that preference is founded.,
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David Crofs, merchant in Glafgow, and George Young and William Cheap, mer-
chants in :Edinburgh, were appointed faftors by the Court in 1767 ; but Meffis
Crofs-and Young, with the concurrence of the creditors, afterwards granted a
commiflion to William Gheap, impowering him to ad as fole factor..

Thereatter, a fubmiffion was entered into by Miller and his creditors, and

‘David Loch among the teft, to- Mr Ludovick Grant,: for the purpofe of deter-

mining all difputes, ranking the creditors upon the funds, and dividing the fame.

.Mr Cheap, however, was ftill continued fadtor.

“In the courfe of the fubmiflion, David Loch produeed fundry vouchers of debt

‘due to him by Arthur Miller ; and Meflrs Crofs and Bogle produced the vouchers

of a debt due fo them by David Loch, with an arreftment ufed at their inftance,
21ft September 1770, in the hands of Mr Cheap, the factor for the creditors ; and,

Upon the 2¢9th October 1773, Mr Grant proneunced his decree-arbitral, by
which he found that the fhare of Arthar Miller's effe&s, belonging to David

Loch, was L. 82" 14 : 9 Sterling ; which fum he decerned the fadtor to pay, with

legal intereft from Whitfunday 14773 ; but found that the faid David Loch muft
purge the forefaid arreftment before drawing the dividend, and referved to Meflis
Crofs and Bogle to infift for making the {fum furtheoming to them, as accords.

Some time previoufly to this, David Loch did alfo' become bankrupt ; and, in
Auguft 1773, a fequeftration, in terms of the late ftatute, was awarded upon the
application of his creditors; John Moir, writer to the fignet, being appointed
factor ; and Mr John Hay being afterwards appomted truftee, he granted a fac-
tory in favour of Mr Moir.

Soon after Mr Grant had pronounced his decree-arbitral, a multlplepoxndmg
was brought in the mame of Cheap, the factor on Miller’s fequeftrate effects, in
which Mr Loch, and the truftee for his creditors, Crofs and Bogle, were called
as defenders.

The argument maintained on the part of Mr Moir the fa®or, was, That the
arreftment founded on by Crofs and Bogle is inept, as having been ufed not in
the hands of Arthur Miller, the debtor to the common debtor, but in the hands
of Mr Cheap, the fa&or; and, confequently, could not be fuf’[dmed In a com-
petition of this nature. :

Answered upon the part of Crofs and Bogle :—They have no occafion to main-
tain that an arreftment in the hands of a factor, properly fo called ; that is, of
a fervant or other perfon, employed to collect the rents of a pamcular eftate, or
to receive the proceeds of a partlcular fubje®, is to every purpofe equally effec-
tual with an arreftment ufed in the hands of the conftifuent. 'The cafe here is,
that, durmg the dependence of the cessio bonorum, the creditors applied to thé
Court, and obtained a fequeftration of the effeéts of Arthur Miller. In confe-

quence of this, he was totally denuded of - the whele moveables in his pofleffion ;

every debt due, and every claim competent. to him, were eff‘e&ually vefted in
the perfon of the factor fug ggefted by the creditors, and appointed by the Court.
The effects were fcarcely {ufficienit to pay half a crown in the pound to the cre-
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ditors. . Acthur-Miller had 'no claim upon the effeéts ; and it will not be faid that
he could have difmifled the factor, taken the management from him, vefted it in
another, or afumeq it ‘himfelf.  An arreftment, therefore, in the hands of the
bankrupt himfelf, were totally inept, gnd can anfwer no manner of purpofe.
Unlefs, therefore, it can be maintained, that there is no method known in law
by which the dividend due to a creditor can be-affected, it muft be admitted,
that an. arreftment is effectually ufed in the hands of the judicial facor named by
the Court, as the only other perfon in whofe hands an arreftment can be laid.,

The purfuer here of the multiplepoinding is not a fa@or, or fteward, or truftee, -
with powers limited to-the rents.of a particular eftate, as in the cafe of Campbell:
contra. Faichney, which is that quoted by Mr Erfkine, B. 3. t. 6. 34. from

Faculty Collection, I.. 44. No.y4+ p. 742. but he is a general commiffioner

nethied by this Court, with powers of the mofl camprehenfive kind, extending
to the whole effe@s of the bankrypt. And'if, by the:sules of law, as admitted
on the other fide, an arréftment be f{uftained jn the hands of a commiffioger

named by a private perfon in contradiftinétion to a mere faftor, it feems to be

clear point, that an arrefment muft be equally effetual, when ufed in the Lands
of a fadtor npamed by the Court, with: powers as comprehenfive as thofe of any
commiffioner. = Thus, in a cale: obferved by. Home, 4th July 1738, Lockwood:
contra Wilfon, No 68. p. 736. an arreftment in the hands of the clerk of Coust,
with whom money had heen configned, was not only. fuftained, but it was pre-
ferred to an arreftment ufed.in the hands of the configaer.

¢ The Coiirt adhered to the Lord Ordinary’s interlocutor prefcrrmg Crofs and
Bogle, upon:their interel producsd, to the {ums in the hapds of the raifer of the .
maltiplepoinding.” ,

A&. G. Fcrggl.rsaﬂ.. Al Al Abercsombi.. - - © Clerk, Campbelk-
- ‘ ' \ Wallace, No 161. p. 41..
3480.  February 23. Joux GrikksoN against Joun Ramsay..

Joux Dicksow, for behoof of his .creditors, conveyed-his heritable eftate to-a-
truflee ;. and in a deed of acceffion to-this conveyance all hiswcreditors concarred.

But the truft-right did aot fpecify the debts, nor was the truftee infeft,

- One of: thefe- cyedators was Ebenezer. Hepbum to whom, again, Grierfon was-
a creditor,

- After the truft:conveyanee, but before: the tm&ee had- procceded to {ell thofe
{ubjefts, Grierfon laid:an arreftment-in his hands .and; when the fale was over;
infifted in a procefs of: furthcoming, T this a&ion he was oppofed . by Ramfay,
in the charader of traftee-forthe creditors of Hepbum, who had likewife become

bankrupt ;. Ramfay. obje@ing that the arreftment was. inept, fir/, becanfe it had.
not been ufed in the hands of the common debtor himfelf, but only of his truftee 5-
apd, 24ly, becaule no moveable effedts remained. at the time in the truftee’s poka-

-
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