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No 102. 1730. January 2z. SINCLAIR against SOMERVELL.

UPON a verbal bargain about lands, the purchaser, in security of the price,
,deposited some bonds and bills with the seller. A creditor of the purchaser'
having arrested these bonds and bills in, the seller's hands, and the bargain be-
ing thereafter, completed in writ, it was found, That the arrestment fell, and
that it did not convey the locus poenitentia to the creditor, which was compe-
tent to his debtor the purchaser, nor was it any medium impedimentuni to hinder
completing the bargain. See APPENDIX.

Fol. Dic.,v. a. p . 8o.-
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1772, February 5. ARBUTHNOT against Sir JAMES COLQHOTUN.

JA1sES .ARiUTHNOT, proprietor of the latids of Finart. and others, let a part of
these lands to John and Donald FRasers for flinetests yeats, from May 1751, by
a tack which contained the following clause: " Atid it is hereby declared, that,
in case the said John and Donald Frasets, and their fibtesaids, shall think pro-
per to inclose any of the grounds of the saids lands with sufficieat country-
<dykes, they shall, at their removal, upon leaving them suffcient, be paid a com-
prised price for the same, not exceeding one yearb tent.'

James Arbuthnot was succeeded in the estate of Finart by his brother Ro-
bert; and, in consequence of a destination mad6 by him, upon his decease, the
succession was taken up by Mr John Arbuthnt, then h1i infant. Hut it was
afterwards judged expedi'ent -to bring the lands to a judicious sale before the
iCourt ok Session, and, in 1763, the estate was sold by authorjty of the Court,
when Sir James Colquhoun became purchaser. .

In 1765, an action was brought at the instance of John and Donald Frasers
-against Mr John Arbuthnot and his administrator in law, concluding, inter alia,
that Mr John Arbuthnot should be 'obliged to pay them a yearesrent, being
L. 24 Sterling, which, by the above recited clause in their tack, they were en-
titled to lay out it building country-dykes round their farm; but the Court,
by an ihterlocut~r, t 4 th July -r769, " Astoilzied hoc statu from the claim, in
respect that, by the tack libelled, the obligation on the inaster to refund such
expense to the tenafnt, is not prestable until the removal of the tenant; reserv-
ing always action to "the pursuers, or their representatives, -against the defender
John Arbuthnot, and his representatives, for the expense of such dykes, to the
amount of L. 24 Sterling, in case such expense shall not be allowed by Sir
James Colquhoun, or the proprietor of the lands of Finart for the time, at*,the
determination of the said tack; and reserving to the said John Arbuthnot, and
his representatives, theif defences, as accords.'
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Upon the determination of the 'tack, Frsers insisted in their claim against No x03)
Arbuthnot, who called' Sir James Colquhoun in an action, concluding that he
should be decerned to relieve him of the Frasers' demand, and of the expens
he might incur in defending the same; and the processes having been con-
joined, the LoaD ORDINARY, On the 3d July 1771, pronounced this interlocu.
tor: "Finds the said John Arbuthnot liable in payment to the said John and-
Donald Frasers of the sum of L. 3 : 12s. Sterling, with interest of the same,
from the term of Lammis z771, as the value of the dykes, according to the
comprisement of the birliemao, in process, and against which no objection is
offered, and decerns: But, in respect that there is-no obfgation in the tack to
build the dykes; that the obligation to pay a sum not exceeding L.24, for the
dykes, when built, depended ipon an. uncertain event, and that it makes not
mention of assignees, the .Labp ORDINARY assoikzies SirJames Colquhoun, and
decerns." An4, by a subsequent inerlocutor, November 24th yi7-7, " In res-
'peet that the dause in question, although contained in the contract of tack, is
an ibligation distinct ftom the contractof tack, and fr the reasons contained
in -the forner interlocutor, refused a representation for Arbuthnot, and adhered.
to his former interitoutor

Upon a reclaiming petition, and answer, the Court Jeld that this clause was
effctuEdl gginst a singslar successor in the lands, (etwithstandiig of the de-
cisiot, Meceniber 4-y. I60, M'Bowdlof Glen coherd M'Bowal of Logie, voe
TACK, cited fbr the defender) and cherefore,

"ThE BSLoi5 Ited the ILDEMNARY'S RCOTeIr etor, end found Sir Jameg-
Cokphouk liable in ppeut."

Alt. Jns Colqhoun

Fol. Dic. V. ~.4* 75. Fac. 1. No 4. p. 5

1787. &d'uary 3.
Major WILIAM MAXWELL MORISON ffainut DAVII PATULLo, and Captain;3

10,*AP LAIRI).

Bx a lease of lns grantl y Major .Maxwell-Morithir to I t41jll;Q the lgter
becgme ,ouwd to nrect n the Itodsa heofereageoggibt 4i anuggp,
for which it was stipujate4, -n the othr .hand, 1t tW ,l ave 0,alw.
.ase out oftheyent of L..o; i tum inadeqmte, however. to thev~lup of Aly

building.
or MJ a well Mprisop.sd the lands to C~aptai Laird, whoae pitr tp m

was to be at Martinmas 1S 3 , And the ret 4ue bytheen44t .fqrqrqp 7 3 was

aLo pyable before WhitsunUAy J74 ; betwen which two parip 4, 4he kuild
ng xaf.the pusp was begn dipleted.

No 1.14.

ea

retenat"o

cout g
building tb

6te lwa. -?$'

to
ret a t

SEcTr. 5. - 1o425

Ast.7 Doh &glas.


