‘Nodb2,

No 663.
Direct trust
‘not compe-
tent, in terms
of the act
2696, C. 25.
to be proved
LDy witnesses.

X246 PROOF. Duv. V.

present action ought not to be considered as a-daclarater of trust, but as a decla.
rator of extingion of the debt due by Mr Justice, and. a reduction of the con.,
veyance to, Me Arhuthaot, on aceount that the, Ppurpose for Whlch it was, granﬁ*
-edt didi not now exast,: . . .

% Fuz Lowps adbered,” - . R

O Fer Elizabeth Gilmiour, dlexander Wight. * ' For John Arbuthmot; Fou Douglns,
48 . FaGlNoas poge

W75 ?ﬂl}t 31.
Cory AmsoN, Wright in Edmburgh, agama‘t EMZABETH Forpes, Relict of;'

Thomasz Alispn,; and ANNE and, MARGARKT Avssons,. his Daughters.

T}m pursucr brought a declarato; agamst the defenders, sextmg forth, that, in
the year 1752, he had cmplayed his, brother Themas to purchase a house for
hlm, and had given h;mr monpey. for, that purpose ; and ‘therefore conqludmg it
should be d,ecla,rcd 4 That, hg had the on,ly nght ta. the said tcnernent and
that the defenders should grant a valid dlSposmon thereof in his favour.”

Haymg stated a variety of circumstapces,.the pursuer made a farther offér of
msgn;qcnng the trust, by the, examination of the de‘fend,ers, and. by the testimo.
nies of Thomas Alison’s man. of business, who had written his settlemcnts, and
of his: trustees and othgrs, w,ho had, . access 1o know the natune of the transaction
betwixt him and the, pursuer , '

TrE Lox\n ‘OBDINARY, ref,'used this proof and ina reclaxmmg pemxon,

'J:he pursuer plead;d,

That this case, did. not fall within the act. 16g6 for though the truster, in a
question, with, the 'I_'rustee ‘was, on account-of the dilectus persone, and confi-
denge, mBosed, confingd to a proof, by writ or oath. only, there was. no reason to
hold “that, the, same, conﬁdence existed, and, that the. same rcstnctxon was in force
when, the question, ¢ occurred with his heir..

The statute. apphed only to persons who had. granted dlsposmons ex facie ab-
solute, wnthout takmg any back-bond or declaratlon of . trust, whereas, in the
present case, the: pursugr had, granted no disppsition, to his brother at all, but a
mandate merely to purchase for him the. house, and money to pay for it.

"The statute had not, in late practice,, been rigidly adhered to. Trusts, frau-
duleutly denied;, had, in repeated instances, been admitted to proof by witnes-
ses. Tweedie agamst William Lock, as ta the.purchase.of the lunds of Gar-
shall; Skene against Balfour Ramsay; Mazwell of Lechiebank against_ Maxwell
of Brpombrae *,

The defenders mamtamed That the proof offéred was incompetent ; ; thatit
was exclgdﬁd by the enactment 1096 c. 25 the words of which were general,

# These cages are ot reported. ~ See ArrENDix,
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tb truitaights of every ¥ind, or, as expresied in the stutute, * any déed: of
trist?"  And if the petitioner’s distinction, founded on there having been b
dispoesition ex flacie absolute, granted to the trustee, w3s admitted, the szcatum
would be of no use. ;

-+ 1t was observed upon the Bench, That the cases of Maxwell ahd mhers, re-

ferred to in'the petitioh, were not properly questions of trust; but ‘thallenges

immediately brooght of transactions as fraudulent. . Fere it was a du‘ect truss‘ :

The following interlocutor wae pronounced : .

"% Find it not competent to: prove the trust by Wxtnesses; and therefore ad.
here to the Lord Ordinary’s interlocutor reclaimed against, and refuse the desire
of the petition, - without prejudice to the petitione, to prove the alleged trust,
by the ocath 6f the heir of Themas Alison.” -And, upon-advising a petition and
answers, the Loxps ¢ refused the same in boc seatu, but remit to the Lord Ordi-

nary to examine the heir of Thomas Alison upon all pertinent interrogations to-

be put by the petmoner, and to do therein as hie shall see cause.”

Lord Ordir inary, EI[’ ac} For Colin-Alison; - Maclserin,
C]erk, Camp&ell Fbi' Forbes and Alison, D. demstrong.
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1797 Mamh 2. chm ;DUGG'AN a,guznrt ALEXJ\N})ER Wmn'r.

I 1488, Alexander Wxght wnter t&the ugnet, purchased for L. xooo, the

lands. dof Kevoﬂkmﬂl and othexs, which were at that time possessed by two te-
s, .

m?mdg ’Du,ggaq possessed one part of them on- whxch there ‘was a bleach-
fieht, &¢. in.virtue of a lease for 38 years, commencxng at Martmmas 1784
"Ehe remamdcr gonsisting of a.dwelling-house, corn-mill, and some. lands, was
let to a Mrs Muat, on a-lease which expired at M,artmmas 1792.
- 1In 1796, Francis Duggan brought an action of declarator of trust agamst Mr
Wight,: allegmg that the subject had. bee,n, pu.rchased by him for the pursuer s
behoof. , ,
" In support of his act:on, he gave the follqwmgetatemeqt. .

The lands having-been. advertxsed for sal‘e Jin spring 1788, the pursuer was
&esmmns of purchasing them. Mr W1ght was his ordmary man of busmess.
Their. intimacy had been of long standing,. and: the pursuer p!aced unhm:ted

eonfidence in him. The sale- of the lands havmg hecome the: sub_;ect of' con-

versation, at an accidental meeting, Mr Wight first proposed that the Rursuer
should transact a.purchase of® them. for him ;, on.which the purguer mentmned

his wish to be the purchaser himself, but that, owing tor certain embauassments .
he could not at that time command a suﬂicxent sum of maney., . Mr nght on:
this said, that hewwld advance.it.to him ; and the pursuer, bemg 2 Roman;
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A trast,
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to heritage,
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only by oath .
or writing,
although
created by
the deed of a
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blished by
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